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5 1 AM ee eee 
of dedicators. The language of adu - 
lation is not that of a ſoldier; and 


S* your underſtanding is ſuperior to it. 


Tux qualifications which diſtinguiſh 
your public and private life are very 
generally known; and they have en- 
deared you in a moſt particular man- 

ner to thoſe who have had the honour 
to ſerve under you. 


misrzAp of an eulogium, I beg to 
preſent you with a treatiſe, to the ſub- 


[ 7: lequence will draw to it a reſpect which 


DEDICATION. 


ject of which my attention was called 
by your appointment of me to act as 
Judge-Advocate. Induced by this con- 
ſideration, and conſcious of your an- 5 
Kkious regard for juſtice and equity, I 
have ventured to ſubmit my work to 
your proteQtion. Your name and con- 


it might not ee have RoW ROE 
to ng; | 


0 11 HAVE the Han to TY 
with the moſt entire rape, 
8 Ian + 1 5 
* moſt binn 
alklzköaͤnd moſt faithful 
humble ſervant, 


STEPHEN PAYNE ADYE. 


ADVERTISEMENT. 
Lang been writ anon the 
ſubject of courts- martial; and that little 
is imperfect. My way of life made me 
turn my attention to it; and I became 
deſirous of ſupplying a deficiency that 
was known and palpable. It was my 
' wiſh to be as full and complete as poſſi- 
ble; and my beſt efforts have not been 


WF wanting to give utility and importance 


to my work. I have availed myſelf of 
every information I could obtain from 
books, and have joined to it the knoẽCw- 
= ledge I had procured from actual ex- 
perience. With regard to my language, 
T have endeavoured to be clear rather 
than florid; and, contented with being 
underſtood, I have left to men of letters 
the prize of eloquence. - 
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| 3 CHAPTER 1. rs 
of the Origin and Progreſs of Mortial Las : 
in England. £3 


"Dera court of chivalry or ® marſhal's 

court, the judges of which were the lord 
high conſtable and earl marſhal, is the 
| fountain of martial law in England; but 
the original inſtitution of theſe officers ſeems 
| * Mareſhall, Saxon, from marc — 1 oY 
Ichall, a governor. — 5 e 
+ 4 Inſtitute, i es we Wa 
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{ | 
not to have been exact aſcertained by our 
ancient hiſtorians. In the laws before the 
conqueſt, we read, obferves Sir Edward 
Coke, de Heretochiis or Heretogits, i. e. duc- 
toribus exercitus, ab here, exercitus, and 
tæcu ducere, which agree with either of 
' theſe great officers, conſtabullarius or mariſ- 
challus* ; but we find no mention of them 
by theſe titles, till they became part of the 
aula regis, a ſapreme court eſtabliſhed by 
William the Conqueror, under the direction 
of a chief juſticiar, and compoſed of the 
great officers of ſtate, each of whom had 
his particular juriſdiftion; the conſtable 
and earl marſhal preſiding in matters of 
honour and arms, and determining accord- 
ing to the law military, and the law of na- 
tions ; and when Edward I. new-modelled 
the whole frame of our judicial polity, and 
broke and ſubdivided the aula regia into 
diſtin courts, they were appointed to pre- 
| ade over the court of * 


* 4 8 127. | 
+ + Blackſtone's Comments b 1. p. 37, 39. 
„„ Tus 
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Tux juriſdiftion of this court, according 
to Sir Mathew Hale“, was declared and limi- 
ted by common law, as follows: Firſt, nega- 
tively ; its officers were not to meddle with 
any thing determinable by the common law, 
and therefore, inaſmuch as matter of da- 
mages, and the quantity and determination 
thereof, is of that cognizance, the court 
of conſtable and earl marſhal could not, : 
even in ſuch ſuits as were proper for their 
authority, give damages againſt the party 
convicted before them, and at moſt could 
only order reparation, in point of honour. 
Neither could they, as to the point of re- 
paration in honour, hold plea of any ſuch 
+ words or things wherein the party was reliev- 
able by the courts of common law. 


; SxcondLy, affirmatively: Their juriſ- 
diction extended to matters of arms and 
matters of war, viz. as to matters of arms, 


» Hale's Hiſt, of the Common Law, C 2, p. 86, 
297, 38. 8 ogy ; 
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(or heraldry) the conſtable and marſhal 
had cognizance, viz. touching the right of 
coats of armour, bearings, creſts, ſupporters, 
pennans, &c. and alſo touching the right 
of place and precedence, in caſes where 
either aQs of parliament, or the king's pa- 
tent, (he being the fountain of honour) had 
not already determined it; for, in ſuch 
caſes, they had no power to alter it. Theſe 
things were anciently allowed to che juriſ- 
dition of the conſtable and marſhal, as hav- 
ing ſome relation to military affairs, but ſo 
reſtrained that they were only to determine 
| the right, and give reparation to the party 

injured, in point of OR but not to 
repair him in damages. 1 

a 4 „„ EC. 

Bur as to matters of war, the conſtable 
and marſhal had a double power, viz. 1. A 
-miniſterial power, as. they were anciently 
tw o great ordinary officers in the King's 

army; the conſtable being in effect the 
king's general, and the marſhal being 
employed in n the King's army, 
5 and 
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and keeping the liſt of the officers and ſoldiers 

| therein; and his certificate being the trial 
of thoſe whoſe attendance was requiſite®. 
2. A judicial power, as, 1ſt, Appeals of 
death or murder committed beyond the 
ſea, according to the courſe of the civil 
law; 2dly, The rights of priſoners taken 
in war; gdly, The offences and miſcar- 
riages of ſoldiers, contrary to the laws and 
rules of the army. For always, prepara- 
tory to an actual war, the kings of this 
realm, by advice of the conſtable (and 
' marſhal) were uſed to compoſe a book of 
rules and orders, for the due order and 
diſcipline of their officers and ſoldiers, to- 
gether with certain ' penalties on the of- 
fenders, and this was called martial law. 
We have extant in the black book of the 
admiralty, and in other places, examples 
of ſuch military laws, and eſpecially that 
of the gth of Richard II. compoſed by 
85 . the 


* Littleton, Se. 102. 


78 A curious pamphlet has lately been publiſhed, 
A 3 | n 


„ TREATISE ON 


the king, with the advice of the Duke of 
Lancaſter and others. h | 


2 Tus extent of power of this court has 
alſo been aſcertained and limited by diffe- 
rent ſtatutes, particularly that of the 1gth 
Richard II. c. 2, which paſſed upon a com- 
plaint of the commons that the court of 
the conſtable and marſhal had encroach- 
ed to themſelves contracts, covenants, treſ- 
paſſes, debts and detinues, and many other 
aQtions pleadable at common law, in preju- 

dice to the king and his courts, and to the 
oppreſſion of the people; and it is herein 
enafted, that, « To the conſtable it apper- 
zaineth to have cognizance of all contrafts and 
entitled, The Ancient Code of Military Laws, for 
the Government of the Engliſh Army under Bang 


Henry V. enaQted in France. 

Many of the regulations in this Code hens as the 
author obſerves, a great ſimilarity to our modern 
articles of war; but he is miſtaken in laying that 
this is the moſt ancient code of military laws for the 
government of an Engliſh army that has been 
handed down to us, | 

feeds 


6 


deeds of arms, and of our war, out of the 
rraim, and alſo of things that touch war with- 
in the realm, which cannot be determined by the 
common law, with other uſages and cuſtoms to 
the ſame matters pertaining, which other con- 
Jeables heretofore have duly and reaſonably uſed 
in their time. And by 1 Hen. IV. c. 14. 
it is enaQted, That all appeals of things done 
within, the realm, ſhall be tried and determin- 
ed by the good laws of the realm, made and uſed 
in the time of the king's noble progenitors ; 
and that all appeals to be made of things done 
out of the realm, ſhall be tried and determined 
before the conſtable and marſhal 15 England 
for the time being. 
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Tux 95 of high conſtable was heredi- 
tary in the line of the Bohuns, Earls of 
Hereford and Eſſex, and aſterwards in that 
of the Staffords, and deſcended in right 
of inheritance to Edward Duke of Buck- 
ingham“; but upon his being attainted in 
the 13th of Henry VIII. the office be- 

* 4 Inſt. 125. . 
A 4 dem 
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came forſcited to the crown, Er no per- 
manent high conſtable has been ſince ap- 
pointed (but only pro hac vice, at corona- 
tions, &c.) the authority being deemed too 

ample for a ſubje@; ſo ample, that when 
the Chief-Juſtice Fineaux was aſked by 

Henry VIII. how far it extended, he de- 
clined anſwering, and ſaid, the deciſion of 
that queſtion belonged to the law of arms, 

and not to o the law of n 


Tus office of ' earl marſhal, which is 925 
hereditary i in the Duke of Norfolk's fami- 


| ly, ſtill exiſts ; but upon the ſuppreſſion of 


the poſt of high conſtable, it was ſtrongly 
_ Infiſted ont, and afterwards given as the 
opinion of a committee of the houſe of 
commons, appointed in the year 1639 
to enquire into the abuſes of this court, 


chat the lord marſhal- could not hold this 


court without the conſtable, and this doe- 


» Blackſtone's Comment. b. 4, p. 264. 
1 Vide Dr. Oldis's Cafe, Parl. Caſes, 64, 66. 
r Ruſhworth's Collection, v. 2, p. 1055, 1056. 
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trine was univerſally agreed to, in appeals 
of a capital nature“. It was notwithſtand- 
ing held from time to time, during the 
reigns. of Henry VIII. Elizabeth, and 
James I. by the marſhal alone, with the 
concurrence of the judges of the common 
law. f It was generally confined, however, 
to civil cauſes ; and although the court of 
chivalry has never been abſolutely aboliſh- 
ed by legal authority, yet it is almoſt en- 
tirely laid aſide, even in civil matters, on 
account of the feebleneſs of its juriſdiction, 
and want of power to enforce its judgments, 
as it can neither fine nor impriſon, not be- 
ing a court of record. FL 


As to the matter of contraQts, all ſuch are 
now cognizable in the courts of Weſtminſter 


. ® 1 Inſt, 746. Caſes in Parliament, 61. Ruſh- ; 
worth, v. 2, p. 107. 2 Hawkins's Pleas of the 


Crown, p. 12, 1g. 


+ 4 Inſt. 126. Farreſly's Reports, 126. | 
| 1 Salkeld's Reports, 553. Blackſtone's Com- 
ment. b. 3, p- 68. | | 
FI +25 
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Hall, if not direfly, at leaſt in 6Rion of 

| law; as if a contract be made at Gibraltar, 
the plaintiff may ſuppoſe it made at North- 
ampton, for the locality or place of making 
it, is of no conſequence with regard to the 
validity of the contract“. 


0 Tas office of Earl Marſhal (as juſt now | 
obſerved) ſtill ſubſiſts, but his authority 
ſeems at preſent to be confined to the ad- 
juſting of armorial enſigns, bearings, &c. 
ſettling the rights of place and precedency ; | 
marſhalling and conduQting coronations, 


- marriages, ſunerals, &c. of the royal family: 5 


and proclaiming war nd peace. 


30 . e PR authority of 5 court of 

chivalry, with regard to matters of war, 
&c. both within and without the realm, not 
determinable by common law, was firſt ef. 
tabliſhed by the common law, and after- 
wards confirmed by different ſtatutes, as 

has already been taken notice of, and was 


5 ' Blackſtone, b. p. 2004-$o..> 
never | 


o 


11 
never objetted to, even in criminal caſes, 
till the poſt of high conſtable was laid aſide: 

pet ue find its juriſdiction encroached 

upon much earlier, for by ſtatute of the 
18 Henry VI. deſertion from the King's 
army was made felony, and by 7 Henry 

VII. c. 1. and g Henry VIII. c. 5. benefit 

of clergy is taken away, and authority given 

to juſtices of the peace, to enquire thereof, 
and hear and determine the ſame. And 

Rapin* quotes an inſtance of Henry VII. 

having ordered thoſe accuſed of holding 

Intelligence with the enemy, after the battle 

of Stoke, in 1487, to be tried by commiſ- 
ſioners of his own appointing, or by courts 
martial, according to the martial law, inſtead 

of the uſual courſe of juſtice, which was not 
ſo favourable to his deſign of puniſhing 
them only by fines, and thereby filling his 
coffers; for in caſes of this ſort, the laws of 

England admitted of no medium between 
death and an abſolute diſcharge, and the 
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* Tindal's tranſlation of Rags s Hiſt, of England, 
V+ - P. 244, ; 


- 


King 
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=: OY would have maker; This however 
ſieems to have been an arbitrary and illegal 
1 exertion of power in this avaritious mo- 
narch, and not authoriſed by any law of the 


Fo the time of the court of chivalry , 
being abridged of its criminal juriſdiction 
by the ſuppreſſion of the poſt of high con- 
' Mable, to the Revolution, there appears to 
have been no regular eſtablifhed court, for. 
the adminiſtration of martial law. For al- 
though the cpurt of chivalry till continued 
to be held from time to time by the carl 
- marſhal, its authority (as was before ob-. 
ſerved) extended only to civil matters; and 
notwithſtanding deſertion was by the 2d 
and 3d Edw. VI. c. 2. made felony without 
benefit of clergy, and other military crimes 
were made puniſhable by fines, impriſon. 
ment and loſs of ſervice; and by 39 Eliz. 
C. 17. idle and wandering ſoldiers and ma- 
riners were to be reputed as felons, and to 
ſuffer as in caſes of felonies, without benefit 


* 


— 
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of clergy ( with ſome. exceptions); and be 
Jjuſtices of aſſize and gaol-delivery were 
to hear and determine theſe offences; yet 
ve find many inſtances, during this period 


ol our hiſtory, of other courts being creed. 


for the adminiſtration of martial law; and 


not only military perſons made ſuhjett to it, 


but many others puniſhed thereby; ſome 
_ entirely at the diſcretion of the crown, and 
others again by appointment of the parliament | 


only. In the reign of Mary, a proclama- 


tion was iſſued, that whoever was poſſeſſed 5 
of heretical books, and did not preſentiy 


burn them, without reading them, or ſhew- 

ing them to others, ſhould' be deemed a re- 

bel, and executed immediately by martial 
law; and in the ſucceeding reign of Eliza- 
beth, it was no leſs an object of complaint; 
for in caſes of inſurrection and public diſ- 
order, it was not only exerciſed on military 
men, but on the people in general; and was 


extended alſo to thoſe who brought bulls; &c. 


from Rome. We read of a very extraor- 


dinary exertion of the prerogative in a mat- 
3 . 3 FR # ter 
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ter of this ſort by Queen Elizabeth, who, 


upon ſome diſturbances ſrom the appren- 
tices of London, conſtituted the lord may- 
or provolt-martial, with power to proceed 
againſt them according to martial law *; 
and-it was a circumſtance of nearly a ſimilar 
nature, though a more flagrant breach of 
the laws, that occaſioned the enacting of 
the petition of rights in the third year of the 


reign of Charles I. This monarch, inherit- 


ing his father's notions of kingly power, and 
entertaining a contempt for the commons, 
endeavoured to raiſe money without their 
conſent, and, among other arbitrary me- 
thods which he took to effect his purpoſe, 
ſent commiſſioners into the different coun- 
ties, to demand a certain ſum from each in- 
dividual, according to his eſtate, and ſol- 
diers were ordered to be quartered upon 
the houſes of thoſe who were backward in 
their contributions; and if injured- or in- 


ſulted by the ſoldiery, they could not ap- 


peal to the ordinary courts of juſtice, but 


* Rymer's Fxdera, v. 16. 
| | Were 
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| were obliged to ſeek redreſs from a council 
of war, which the king had inſtituted, with 
power to proceed within the land againſt 
fach ſoldiers, mariners, and other diſſolute 
. perſons joining with them, as ſhould commit 
pas — robbery, or other outrage 
neanour, as was uſed in armies in 
time wy war, and condemn and cauſe ſuch 
offenders to be executed according to mar- 
tial law. Finding however that theſe me- 
thods were ineffectual, he was obliged, in 
the end, to aſk the aſſiſtance of the com- 
mons, who on their part were become reſo- 
lutely bent on granting no ſubſidies, till the 
grievances which the people ſuffered were 
redreſſed; and Charles perceiving that mo- 
ney, which he could no longer do without, 
was to be had on no other terms, gave his 
aſſent at laſt to the bill prepared by the 
commons, called the petition of rights, one 
_ clauſe of which was, that the commiſſioners 
for proceeding by martial law ſhould be 
diſlolved and annulled, and no ſuch com- 
miſſion be iſſuedſor the future. 


Tuls 


— — ed 222 
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Tais petition of the commons, which by 


the concurrence of the other branches of the 


legiſlature became a law, was not however 
ſufficient to reconcile the king and his par- 


liament. It would be foreign to my preſent 
. purpoſe to enter into a particular detail of 


the diſputes which afterwards enſued be- 


_ tween them, and proved fatal for a time to 
monarchy. It is ſufficient to obſerve, that 


upon the different parties having recourſe 
to arms, they ſoon found that armies with- 
out diſcipline and military - ſubordination, 
were like bodies without ſouls, and hat 
theſe were only to be acquired by elablün - 


ing martial law n them. 


x re 
% + : 


InDezD, even before they BR an open 


rupture, a committee of ten lords was ſent 


to the king to defire that he would diſband 
five regiments ; and his majeſty having con- 
ſented thereto, the Earl of Holland, then 
general of the Engliſh army, gave it as his 
opinion, that the army could not well be 


Glarmed, without ſome power to puniſh 


ſuch 
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x N or lese to be diſ. 

anded; and in conſequence thereof, it vas 
e © to 9 a mutiny att to the 
commons, which was only to ſerve that 
particular purpoſe, and die with it, but the 
commons thought it better to deſſre the 
general to execute martial law himſelf « on 
Pe were d e % WE n 


hun when matters were bitußht to 82 
tremity, and diſtinct armies formed under 
the denomination of the royal and parlia - | 
mentary forees, a petition was preſented to 
the | houſe of lords by the lord mayor, 
aldermen and commons of London, pray · 
ing that among other regulations in the par- 
liamentary army, there might be a new ef- 
tabliſhment for, and ſuch a council of war, 
and diſcipline in the ſaid army, for the time 
to come, as might tend to the glory of God, 
the encouragement and defence' of his peo- 
ple, procure a bleſſing thereupon, and be a 
F of reformation to all che reſt of the 


** 


* ' Parliamentary Hiſt. v. 9. p. 432. 5 a 
n armies 


* 
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Wb nn And ſoon after 
an ordinance appointing 7 
— ohne : 


. old no wore | 
he deemed 
of ta] og ks vi he fanftion. 
and conſent of the third branch of the le- 


| giſlature) than the execution of it merely at 


bs diſcretion of the crown, yet it may be 
faid to have reduced martial law to a more 
regular ſyſtem ; and as it appears in ſome 
meaſure to have been adopted as a model 
ſor the mutiny aQs paſſed ſince the Revo- 
- gt articles 
AS... |: 


Bx this grdinance, which paſſed in 2 
it was ordained that the Earl of Eſſex, ge- 
neral of the forces raiſed by the authority 
of the parliament, together with fiſty-ſix 
| others named therein (among whom were 


2 * Parliamentary Hiſt, v. 13. p. 32. 33+ 
| | 8 


— 
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ſeveral peers, members of the houſe of 
commons, and field officers of the army) 
or any twelve or more of them, (whereof 
ſuch of the members of either houſe of par- 
liament, as hold commiſſions and com- 
mands in any of the armies or garriſons, 
and Sir Nathaniel Brett were to be three) 
ſhould be commiſſioners and have full power 
and authority to hear and determine all 


| ſuch cauſes as belonged to military cogni- 


zance, according to the articles mentioned 
in the ordinance, and to proceed to the trial, 
condemnation, and execution of all offend- 
ers againſt the faid articles, and to inflitt 
upon them ſuch puniſhment, either by death 
or otherwiſe, corporally, as the faid commil- 
ſioners, or the major part of them then pre- 
ſent, ſhould judge to appertain to juſtice, 
according to the nature of the offence, and 
the articles here enſuing, viz, 


1. No perſon whatever was to go from 
the cities of London and Weſtminſter, or 
| "yy part of the kingdom, under the power 
B 2 ” of 
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of the. parliament, to the king or queen, 
or lords of the council abiding with them, 
or any commander or officer of the king's 
army; or to give or hold intelligence by 
letters, meſſages, or otherwiſe, vith any 
arms againſt the parliament, without con- 
ſent of both houſes of parliament, or the 
committee appointed by ordinance of par- 
lament for managing the war; the lord 
general of the forces raiſed by the twa 
| houſes; or from the reſpettive officers that 
ſhould command in chief any of the ſaid 
forces, upon pain of death, or other corpo- 
ral ee at ae T9 


1 EVER olatind, contrived. or en. 
aten the ſurrendering, betraying or 
yielding up to the enemy, or contrary to 
the rules of war, ſurrendered, betrayed, or 
yielded up any cities, towns, forts, maga - 
zines, under the power of the Parliament, 


vere t be po Neg with death, 


3. No 0 perſon or 5 8 nat 
baer the er of the enemy, ſhould vo- 
luntarily 
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luna relieve any perſon, being in arms 
againſt the Parliament, knowing him to 
have been ſo in arms, with money, vituals 
or ammunition, upon pain of death or other 
torporal puniſhment, at diſcretion ; nor 
ſhould voluntarily and- knowingly harbour 
dr receive any perſon being in arms, as 
aforeſaid, upon Tones of PRTONNE at bop | 
rnd | 3 


8 4. N. 0 > ict or ſoldier Would mike 10 
mutinous afſembli ee,” or r be TOY ron 
11 Bow of death. 

8 5 

86. No Sunne or ober of any y pitt 
was wilfully to ſuffer any priſoner of war td 
eſcape, under pain of death; or negligently; | 
under pain of impriſonment, and futthet 5 
: Ras 46 at e 
8. — 24 bolchtatily took up arms 
againſt the parliament, having taken the na- 

tional covenant, ſhould die without . 


1 | B 3 7. W 
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f 7 Waarsokvzn officer OF COEMmn 
| or ſhould deſert wg 2 


mands; in any of the : armies or r garriſons, and 
Sir Nathaniel Brett, were always to be three) 
often. as they ſhould, think fit, or ſhould be 
ordered thereunto by both or either houſe of 
parliament, to ſit in ſome convenient place 
vithi che cities of London and Weſtmin- 


eilen, and the faid commiſſioners and every 
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owes Harmleſ ſs, and ink nifiec — 
mmm br ar 


- Proviped nevertheleſs that ho member 
of either houſe of Parliament, or affiſtants 
of the houſe of peers, ſhould be queſ- 
tioned of tried before the commiſſioners 


appointed by virtue of the ordinance, 
| without aſſent and leave 8 nene * 


both houſes of pa 
| e eee din 
— 


a — — 


thereof | ah? hat for any ol bcbenker 


to ted, it ſhould not take place 
until eight days after the publication thereof, 
and any thing OREN appar woes 


"oy eee ac ys 


Sw John nds 4 11 his . were 
__— the firſt who were tried by a court 
34 martial, 


25 124 5 . 


ws 4 7 


| rant | for their execution. was directed to the 
ant, of the tower, the ſheriffs of 
f phi Middleſe, the, proyelt-max- 


8 : 
73 7 A 5 A 
2 3 L If Fo 


new one for the ſame purpoſe was . up 
from the. commons to the other houſe, but 
the lords would not paſs it in the manner 
and form they had ſent it, alledging that 
this new law ſtruck at | ſeveral of their 
maker and concluded with this ancient 
mus leges angliæ mutart ; and the 
ommons being as reſolute on their part, 
nothing was concluded on vith regard to 
© this buſineſs at that time; but the year ſol 
lowing 1646) the houſe of lords con- 
ſented to an ordinance. of this fort, with 
forme few ono ond additional pro- 


HEE elke ie, v. qi p. 5 3 


85 * 0 1 * 44 viſoes 
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viſges,” nine en ent | e their diſſent 


+ * this, ordinance he fi. w/ continue. 
F W of he parliamentary army, 
Major-General . Skipton, and about forty. 
more officers, civilians,, and common law- 
yers, or any twelve or more of them, were 
appointed a court martial within London 
and Weſtminſter, and the lines of commu- 
nication, to fit on all ſuch as ſhould offend. 
againſt the articles contained therein; which 
vere nearly the ſame as thoſe- expreſſed in 
the former ordinance, with this additional 
one, That whoever came from the king's 

uarters, or had been there for a month 
paſt, or borne arms againſt the parliament, 
and ſhould come into their quarters, with- 
out a paſs, drum or trumpet, and not ren- 
der himſelf up within forty-eight. da 
hooks die- whhhout wc PLATE 5 


| 7 Hig, v. er 316. 314. = 
Tar 
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Tut Commiſſioners were likewiſe FOR 


25 Een to iſſue warrants to fit at their dif 


cretion, and to appoint a judge advocate 

ſheriffs were ordered to be aiding and affiſt- 

' tend to any member of either houſe of par- 

upon the teſtimony of two witneſſes, or con- 
feſfion of the party; and no execution of 

— aca __— verde days 


this one; for indeed, very ſoon way" 
the authority of the army, by the intrigues 
ayer oat his party, . 


n a faftior bene raiſed i in the army, 


by a ſet of men under the name of Level- 
lers, whoſe objeQ was that all parties ſhould 
be reduced to a level, and that an equality 

of 
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of poſſeſſion and power ſhould be eſtabliſhed 
throughout the nation; for wherefore ſaid 
they, in the true fanatical language of the 
times, ſhould not a common ſoldier, enlight- 
ened by the holy ſpirit, have the ſame privi- 


leges with the commander? of why give the 


_ officer ſo many advantages contrary to the 
ſpirit of chriſtian equality? Cromwell ſeiz- 
ed the chiefs of the mutiny, and without 
waiting for the authority of parliamentary or- 
dinances, inſtantly hanged them up, and the 
reſt returned to their duty. But in March- 
1649, monarchy being ſuppreſſed, and the 
| houſe of lords voted uſeleſs, a bill was 

brought into the houſe of commons (now 
the only remaining. branch of the legiſla- 
ture) for eſtabliſhing a court martial within 
the cities of London and Weſtminſter, and 
the late lines of communication, which was 
to he called the high court of juſtice; and 
it paſſed without a divifion, upon a pro- 
viſo being inſerted, that nothing contained 
therein ſhould extend to the diminution of 
any power or authority:-formerly given to 

4 | the 


wuars with France and Holland; yet we find 
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the lord general or his council of war, or to 
the admirals at ſea, by the authority of par- 
| bot; for _— martial laws: 3 


1 IEEE 5 e of Charles IT. one 
of the firſt ſteps taken by the parliament 
was to diſband the army, and to regulate the 
militia, among whom a military ſubordi- 
nation (though not without a violent con- 
tention in the houſe of commons) was eſs 
tabliſhed, whenever they were drawn out, 
and fines and impriſonments impoſed upon 
them for ee erimes and omiſſions. 


Fl Ki NC Charles doh high up 5,000 re- 
wen eee for guards and garriſons, by his 
on authority, which his ſucceſſor James II. 
by degrees increaſed to go, ooo; and more 
numerous armies were oecaſionally raiſed 
by authority of parliament; during Chartes's 


no act of * in the. ſtatute books, 


. \Partiamentary Hiſt, v. 9 263 · "Foo 
for, 


. 
* — ; 
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for the goverment of theſe troops ; nor was 
it till after the Revolution, that a regular act 


of the whole legiſlature (which alone could 


give it the force of a law) paſſed for puniſh- 


ing mutiny and deſertion, &c. by courts 


: Tus aft was occaſioned by a mutiny in 
a body of Engliſh and Scots troops (among 
whom were the regiment of dragoons, now 
<alled- the Scots Greys, and the Royal 
Scots regiment of foot) upon their being 
ordered to Holland, to replace ſome of the 
Dutch troops, which King William had 
brought over with him, and intended to 


keep in England. The Royal Scots regi- 


ment had been diſguſted on Lord Dunbar- 
tons being diſmiſſed from the command 


of it, and Marſhal Schomberg put in his 


room. It was inſinuated to the Engliſh 


part of the mutineers, by the emiſſaries of 


: James, that they, who were the only re- 
mains of the army that had continued 
faithful to their favereign, were now to be 
| pyniſhed 
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puniſhed for that fidelity which was the 
principal point of honour among ſoldiers; | 
and the Scots inſiſted that they were inde- 
pendent of the government of England, 
and its laws, and that their national aſſem- 
bly had not yet renounced allegiance to 

King James“. King William immediately 
communicated this event to both houſes of 
parliament, who readily agreed to give 
their ſanQion to puniſh the inſurgents, and 
on the ad of April, 1689, paſſed an a ſor 
puniſhing mutiny and deſertion, &c. which 
was to continue in force till November fol- 
lowing, and no longer; it was however re- 
newed again the next January, and has 
with the interruption of about three years 
only, in the peaccable part of King Wil- 
liam's reign, viz. from 10th of April, 1698, 
to goth of February, 1701, been annu+ 
ally renewed ever ſince (with ſome occaſi- 
_ onal alterations and amendments) as well in 
times of peace as of war, 


> Dalrymple's Mem. of Great Britain and Ire- 


land, P. 1. p. e 
CHAP. 
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"CHAPTER va 


0f the Power Au iſa > Mertiel, 


u af preſent eftblſed. 


ciſed, at the diſcretion of the crown, and 
often made ſubſervient to bad purpoſes, 


general, and not only the propriety, but 


the legality of its being executed in times 


mmm law. 


wii deten fre: Glee Che | 
That Kanu. — that hath 


W eee e 


by colour of martial law, this is murder, 


for it is againſt Magna Charta: and Sir 
Mathew Halet — martial law to be 


8 Inftituts 52, ; 22 
1 Hale's Hiſt, of the common law, e. 2. 


* 


Mazriar 1 law, as formerly exer- 


of peace, have been abſolutely denied by 


"” riss n 


in reality no law, but ſomething indulged, 
rather than allowed as a law; that the ne- 
ceſſity of order and diſcipli ine is the only 
thing which can give it countenance, and 
therefore it ought not to be permitted, in 
times. of peace, when the king's caurts are. 


open for all perſons: to receive juſtice, 
according to the laws of the land; and if a 


= —— — 


_ the n guilty of ſack 

Tn; 402868 of is land ow cork; 
1 in times of peace, with objections of 
ſuch weight and authority againſt it, has, at 
firſt ſight, the appearance of a proceeding 
quences to thoſe concerned in it but with 
all due deference to the opinions of thoſe 
able lawyers, we will een to dive a 
little deeper into this matter.. f 


1 


Ox of the objeQtions 8 it TR 
to be founded on the other ; groves is to ay, 


. Hale's. Pleas of 4 Ca, p- 46. 


it 
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it is deemed illegal, becauſe it is contrary 
to Magna Charta; if therefore we can ob- 

viate the latter, the former will loſe its ex- 
iſtence in courſe. To effe this, it will be 

neceſſary to conſider the nature of the laws 
of England, which may be divided into 
two kinds, viz. lex non ſcripta, the unwritten 
or common law; and lex ſcripta, the * 
or ſtatute law. 


Lex non ſcripta, or the common law, 
which is the moſt ancient and general law 
of the realm, is properly the cuſtoms of the 
the kingdom, which by length of time have 
been generally received, and held as ſuch, 
before any ſtatute or written law was made 
to alter chem. | 


. Tex feripts, or rather leges ſcriptæ, or the 
| written laws of the kingdom, are ſtatutes, 
edicts or acts made by the king's majeſty, 
by and with the advice and conſent of the 
lords ſpiritual and temporal, and commons 
in parliament aſſembled, and are either dee 

C _ charter 
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3 + TRIM of the common law, or remedial 
*. ſome defefts therein“. * has 


Tu E "aac of M. agna Charta, which is 
the oldeſt now extant, and printed in the 
ſtatute book, was enafted on a memorable 
occaſion ; King John having refuſed to 
confirm the laws of Edward the Confeſlor, 
who had collected thoſe made by his pre- 
deceſſors the Danes, Saxons, and Mer- 
cians, and formed them inta one body, 
known by tl the name of the Common Law of 
England, the barons took up arms againſt 
him, and obliged him at laſt to ſign Magna 
Charta, which with ſome alterations and 
amendments, wag afterwards confirmed in 
parliament by his ſon Henry III. By this 
charter the common law was confirmed, 
and ſuch alterations and amendments made 
therein as then appeared to be neceſſary. 


4 4 
68 


br chapter 2gth of Magna Charts, it is 
declared that no freeman ſhall be taken, 


\ 
7 Blackſtone's Commentaries, b. 1. p. 85, 86. 
| | | | impriſoned, 


83 4 
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impriſoned or diſſeaſed of his freehold” or 
liberties, or free cuſtoms; or be outlawed, 


or exiled, or any otherwiſe deſtroyed: and 
that no ſentence ſhall paſs upon him, nor 
he be condemned, but by lawful judgment 


of his peers, or by the law of the land; and 
on this chapter it is that both Coke and 
Hale appear to have founded their opinions. 


Bor at the time of enafting Magna 
Charta, and long after, ſtanding armies were 
unknown in England; Henry VII. being 
the firſt who raiſed a body of regular 
troops, called the yeomen of the guard; and 
even when theſe authors wrote“, though 
regular troops had been frequently raiſed 
in times of war, and ſubjected to martial 
law, yet the keeping them embodied, 
within the kingdom, in times of peace, and 


making not only the ſoldiery, but other 


ſubjedts of the realm liable to martial law, 
at the will of the crown, was an illegal ex- 
tenſian of the prerogative, exerciſed by 
They both wrote before the Revolution. 

| C2 ſucceeding 
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ſucteeding monarchs, previous to the ref- 


_ . foration, and which in the reign of Charles I. 


alarmed the other branches of the le- 
giſlature, and occaſioned that oppoſition, 
phich brought about the ſtatute et the 
Patton Rights 


As future exigencies have ariſen in the 

ſtate, it has become neceſſary to alter and 

amend - the old laws, and enatt new ones; ; 5 
and fince the cuſtom of keeping up ſtand- 
ing armies, in time of peace as well as war, 
has become prevalent and general through- 
out Europe, the legiſlature of Great Britain 
has alſo judged it neceſſary, for the ſafety 
of the kingdom, the defence of its poſſeſ- 
ſions, and the balance of power in Europe 
(as the preamble to the act for puniſhing 
mutiny and deſertion, &c. expreſſes, it) to 
maintain, eyen in times of peace, a ſtanding 
body of troops, and authoriſe the exercils 
of martial law among them. 


A rrOPER 


* — 
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A rnorzx diſtinttion then ſhould be 
made between martial law as formerly exe- 
Euted, entirely at the difcretion of the 
crown, and unbounded im its authority; 


Either as to perſons of crimes, and martial 
law, as at preſent eſtabliſhed, being now 
limited with regard to both. Courts mar- 
tial are at preſent held By the ſame autho- 


tity as the other courts of judicature of 


the kingdom, and the king; (ot his gene- 
rals when impowered to appoint them) 


has the ſame prerogative of moderating the 


tigour of law, and pardoning and remitting 
puniſtiment ; but he can no mote add to?; 


nor alter the ſenterice of a court martial; 


\ 


than he can a judgment given in the courts _ 


of law. The king has an undoubted right 
to diſmiſs an officer or ſoldier from his ſer- 
vice without a trial, but this power cannot 


bias a court martial; in a matter left to their 


deciſion, if men moſt ſolemnly ſworn to be 


guided by their conſciences, and to ad-. 
miniſter juſtice without partiality, 1 cab 
C a of 
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or des- can be truſted. Adel law 


is now exerciſed within its proper limits, by. 


the advice and concurrence of parliament, 
whoſe juriſdiction, ſays Sir Edward Cokeft, 
is ſo tranſcendent and abſolute, that it can- 
not be confined either to cauſes or perſons, 5 
within any bounds. It hath ſovereign and 
uncontroulable authority in making, con- 
firming, enlarging, reſtraining, abrogating, 
repealing, reviving and expounding of laws, 
concerning matters of all denominations, 
eccleſiaſtical or temporal, civil, military, 
maritime or criminal ; this being the place 
where that abſolute de ſpotic power, which 
muſt in all governments reſide ſomewhere, 
is intruſted by the conſtitution of theſe 
kingdoms. All miſchiefs and grievances, 
operations and remedies, that tranſcend the 


ordinary courſe of the laws, are within 


reach of this extraordinary tribunal. It 
can change and create afreſh even the con- 

ſtitution; in ſhort it can do every thing 
is Mutiny aR, art. 5. 


+ 4 Inſtitutes 36. ip 
of that 
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| that is not naturally impoſſible ; and there - 
fore ſome have not ſcrupled to call its 
power by a figure rather too bold, the dm: 
nipotence of parliament“. The condems- 
nation of criminals by courts martial, acting 
under ſuch authority; cannot, I ſhould con- 
ceive, be regarded as illegal, or contrary. 
to Magna Charta; ſince during'the exiſtence 
of the ſtatute by which they are held; mar- 
tial law is certainly part of the lex terræ, or 
law of the land. Courts martial ſtill att 
by particular appointment of the trown, for 
the king being the ſupreme magiſtrate of 
the kingdom, and intruſted with the whole 
executive power of the law, no court what= 
ſoever can have any juriſdiction, unleſs it 
ſome way or other derive. it from the 

crownt; but their authority originates from; 
and they are empowered to puniſh with 
death or othewiſe, in peace as well as war; 
un the kin W as well as on e 


85 . Co b. 1. p- 161. 
7 ufo Pleas of the Crown; p. 54. 
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ſervice, by an'aQ of this high tribunal of 
parliament; made for the ſame purpoſes as 
Magna Charta and every other ſubſequent 
ſtatute, viz. to alter, amend, and remedy 
bliſhed maxim in law, that when the com- 
mon law and ſtatute law differ, the 
law gives place to the ſtatute, and an old ſta- 
tute gives place to a new one; this on the 
general principle that leges nn . 
contrarias m_— 1 


een laws in general Fea "OW 


found fault with, as being impoſed upon 


the ſubjeQs before any probation or trial is 
made, whether they are beneficial to the 


nation, or agreeable to the nature of the 


people, except where they are firſt made 
temporary, and for their experienced uſe- 
fulneſs, aſterwards made perpetual: whereas 
: cuſtoms, on which the common law is 


7 Blackſtone's Commentaries b. 1. p. 89. 
F549 1 3 founded 


COURTS MARTIAY.. 40 


founded, bind not till they have been tried 
and approved of, time out of mind; But 
this objection cannot hold good againſt the 
act for puniſhing mutiny and deſertion, 
Kc. by which martial law and courts mar- 
tial are now authoriſed, ſince it comes 
within the exception; for the legiſlature, 
autious of entailing a permanent ſtanding 
army on the Britiſh conſtitution, have ad- 
mitted of its exiſtence, only from year to 
year. This act however has been annum * 
ally paſſed with very little interruption, ſince 
the Revolution, and is therefore not the 
work of (any particluar parliament, but that 
of ſucceſſive ones, for near a century, which 
carries with it a ſtrong indication of i its r 
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5 1 MUST | acknowledge, with the nec 
commentator on the laws of England“, 
(hom I am ever happy to correſpond in 
opinion with) that there is great room for 
amendment in the preſent code of laws, 
for the government of the ſoldiery, and 


22 
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could wiſh with him, that this matter was 
more attended to, upon a future reviſion of 
the mutiny bill, but this objection will not 
hold good with regard to the general tenor 
of the act. It has been urged againſt trials 
by courts martial; as eſtabliſhed in the Bri- | 
tiſh ſervice, that the priſoner, if a private 
ſoldier, has not the privilege of being 
tried by his peers or equals, ſince it is en- 
atted, that no member ſhall be under the 
degree of a commiſſioned officer; and the 
cuſtom obſerved in many foreign ſervices, 
of admitting ſome of the ſame rank with 
the priſoner to be members of the court, 
has been recommended as worthy of imi- 
tation. But for my own part, I cannot 
help doubting, whether, if our preſent 
mode of trial wants amendment, the reme- 
a properen would be efficacious. 


Too many among the lower PLD of the 
tue are, I am ſorry to ſay, of very 
- exceptionable characters, owing chiefly to 
oe modern method of recruiting our ar- 

mies, 
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mies, by enliſting every one who offers 
himſelf, provided he be of a certain make, 
age, and ſtature, without paying the leaſt 
attention to his former character and way 
of life; and ſometimes by even draining 


the public goals of the kingdom. What 


juſtice then can be expefted from ſuch 


wretches, who will ſcarcely puniſh others 
| for crimes which, from being daily guilty 


of themſelves, they do not appear to re- 


gard as ſuch? and as to the better ſort 


among them, (for it would be the greateſt 
injuſtice to ſuppoſe, that there are not 
many men in the very loweſt ranks of the 
army of a very different ſtamp,) I am 


perſuaded, that ſhould it be the fate of any 
of them to be brought to trial, for any. 


offence. againſt military diſcipline, they 
would rather riſk the deciſion of their cauſe 
to commiſſioned officers, with the privi- 
lege of challenging ſuch as may be ex- 
ceptionable to them, (of which I ſhall 
ſpeak more fully hereafter) than truſt to 
ſuch men as 1 have juſt deſcribed, who, as 
they 


3 
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they become loſt to ſhame, become loſt 
to hHorlour and veracity; and would pu- 
niſh their fellow ſoldiers or peers, merely 
for being better ſoldiers than themſelves. 
As officers who are members of courts 
martial are liable to be tried by the 
lame laws, and for the ſame crimes, | their 
| ſuperior rank alone cannot be aſſigned as 
a reaſon for not regarding them as the 
peers of a ſoldier: In a trial by-a 
jury in a court of common law, I do not 
imagine that a priſoner would except 
againſt a juror merely becauſe he was in a 
er ſtation of life than himſelf. | 


Bur, ſhould 3 it be Rill denied; that a 1 
minal of an inferior rank, brought before 
a court martial, does not enjoy the privi- 
lege of being tried by his peers ih its full 
Extent, I make no doubt that it will appear 
from the ſequel, that he has many other 
| reg which are "peculiar to this mode 


Courts 
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Co uvxrs martial cannot fit before eight 
| o'clock in the morning, or after three in 
the aſternoon“, except in caſes which re- 
quire an immediate example; the attend» 
ance therefore. of the members does not 
exceed ſeven hours at a time, and they are 
at liberty to adjourn from day to day, till 
they have fully conſidered the matter be- 
fore them, and when they come to give 
their opinions, they are not under the ne- 
ceſſity of being unanimous, but the pri- 
ſoner is condemned or acquitted by a ma- 
jority of voices, except in caſes of death, 
where nine out of thirteen, or two thirds, 
if there be more than thirteen preſent, | 
| mult concur in opinions. 


No one is under any eee but N | 

- are all, not only free, but abſolutely ſworn | | 

, to judge according to their conſciences; 8 
and in order to prevent as far as poſſible, 
one member dane Une . the een, „ | 


K. Articles of: war, ſ. 15. a. ping | 


＋ Idem, ſ. 15. a, 8, 5 
„ of 
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of another, as it ſeems more likely that the 
younger officers would adopt that of their 
ſuperiors, than the elder acquieſce in that 
of a junior, the youngeſt member of a court 
martial, in the fame manner as is obſerved 
at all debates in the privy council, and 

by the houſe of lords at the trial of a 
Peer (where unanimity is not required) 
ich 18 een * tand: as it is a W yo 


0 r he pad 


1 In the French ſervice, the precaution taken to 
prevent one member from being prejudiced by the 
opinion of another, is ſtill more certain; the young- 
eſt member firſt inſerts his opinion at the top of a 
ſheet of paper, provided for that purpoſe ; then 
| folds down the part on which he has written, in 
order that thoſe who write after him may not ſee it. 
All the others obſerve the ſame method, up to the 
eldeſt member, by whom the paper is delivered to 
the preſident, who unfolds it in order to examine 
the different ſentences, having previouſly inſerted 
bis own, which is confidered as two voices if given 
in favour of the priſoner, but as only one againſt. | 
him. Cours de la Science Militaire de Bardet N 


neuve, tom. 1. p. 64. 
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the NTT? of an officer to be a member of a 
court martial from the time of his being 
ordered upon this duty, no other ſervice is 
expected from him, till the diſſolution of 
the court, BY proper authority. 


'F ROM hence it is evident that 10 n 
no inconveniency of body, nor prej judice 
to his affairs, to induce him to join in a ver- 
dict oppoſite to his real opinion; he is not 
only left at liberty, but takes a ſacred oath 
to let his conſcience be his guide; and by 
religiouſly adhering to it, he has the heart- 
felt ſatisfaQion of never having voluntarily 


let the guilty go i or the inno- 
cent ſuffer. 1 


Fu RTHER, as every particular circum- 
ſtance given in evidence is minuted down 
by the judge advocate, the members of a 
court martial may recur to them as often 
as they pleaſe, for it would be hardly poſ- 
Gble to retain every part of it in their me- 
mories, particularly 1 in complicated caſes, 

and 
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EM the moſt minute circumſtance will fre- 
 quently-turn the ſcale for or againſt the 


Six William Blackſtone,” in ſpeaking of 
the advantages of a ſecond trial by a jury, 
obſerves that, if every verditt was final in 
the firſt inſtance, it would tend to deſtroy 
this valuable method of trial. Cauſes of 
great importance come often to be tried 
by a jury, merely upon the general iſſue, 
where the facts are complicated and intri- 
eate, the evidence of great length and va- 
riety, and ſometimes contradifting each 
other; and where the nature of the diſpute 
very frequently introduces nice queſtions 
and ſubtleties of law. Either party may 
be ſurpriſed by a piece of evidence, which 
(had he known of its production) he could 
have explained or anſwered; or may be 
puzzled by a legal doubt, which a little re- 
collection would have ſolved. In the hur- 
ry of a trial the ableſt judge may miſtake 
the law, and miſdirect the jury; he may not 
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be able fo to ſtate and range the evidence, 
as to lay it clearly before them; nor to 
tale off the artful impreſſions which have 

been made on their minds by learned and 
e menes. | 


Tax 1 ard waive in be opinions in- 
ftanter; that is, before they ſeparate, eat or 
drink; and under theſe circumſtances the 

moſt intelligent and beſt-intentioned men 
may bring in a verdiQ, which they them- 
ſelves, upon a cool een would wiſh _ 
to reverſe“. 48. 21 | 


1 CANNOT produce ſtronger arguments 
in favour of the mode -of proceeding at 
courts martial, where by adjourning from 
time to time, and recording the evidence, 
&c. for the inſpection of the members, all 


the inconveniencies the learned judge has 


pointed out may be obviated, and a ſecond 
trial in general rendered unneceſſary. 


* Blackſtone's Comment. b. 3. p. g90. | 
» * 
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- IT may carlos be alledged, that at a 
court martial a priſoner is tried by thirteen 
perſons only, and that in a court of law, 
no man can be found guilty, but by the 
judgment of; at leaſt, twenty-four, the con- 
currence of twelve or more“, which form 
che grand jury, being neceſſary to find the 
bill of indictment againſt him, and the una - 
nimous verdi of twelve more, which com. Hl 
poſe the petty jury, being requiſite to find 
him guilty. As I would wiſh: to leave no 
argument unanſwered, that there is the leaſt 
probability of being advanced againſt the 
uprightneſs of courts martial, (as at preſent 
eſtabliſhed) I will endeavour to ſhew that 
this allegation does not carry that weight 
with it, which may at firſt be imagined. 


As to the advantage gained to a criminal, 
by the previous examination of a grand 
Jury, i is een that , are ere ; 


* The Gy jury never conſiſts of leſs an | 


twelve, and ſometimes of Fyedty-three: | 
mw. 7 | f 5 to 


* 


* 
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tb trial by information; and even when the 
matter is previouſly examined into by a2 
grand jury, as they only hear the evidences 
on behalf of the proſecution, it very often. 
happens that a man indicted for wilful mur- 
der by them, is found guilty of only man- 
ſlaughter or chance-medley, and ſometimes 
homicide ſe defendendo, or per infortuntum by 
the petty jury, before whom he is allowed 


to produce his own witneſſes, and make his 
defence; and of other crimes, for which a 


grand jury may find a bill of indictment, 
the petty jury will often acquit a priſoner. 


Ax v one, therefore, againſt whom a 
grand jury refuſes to find a bill, for want 
of ſufficient evidence, would run but little 
riſk of being found guilty before a petty, 
jury or a court martial, without ſuch previ- 
ous examination: and as the opinion of a 
grand jury is not definitive, being rendered 
invalid, if that of the petty jury differs from 


155 it, a criminal is in fact tried by the twelve 


only, who compoſe the latter, and whoſe 
OT ſentence 
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ſentence he muſt ſubmit to; for the grand 
jury are only to enquire upon their oaths, 
whether there be ſufficient cauſe to eall upon 
the party to anſwer it; and the finding of 
an indittment is only in the nature of an 
accuſation, which is afterwards to be tried 
and determined by the petty jury*. As 
| ſuch, the place of a grand jury is ſupplied 
by-a court of enquiry, which is often held 
previous to a court martial, where there is 
a doubt of a ſufficiency of cauſe to bring an 
offender before that judicature. In fine, 
a criminal at a court martial is in reality 
tried by as many, and often more than in a 
court of law; for though the former is uſu- 
ally compoſed of a preſident and twelve 
members, it is not confined to that number, 
whereas a petty jury never exceeds twelve. 
My intention is by no means to caſt reflec- 
tions upon the mode of trial by jury, that 
glorious bulwark of Engliſh liberty, but, 


* Blackſtone's Comment. b. 4, p. 900. 
+ Hale's Hiſt, Plac, Coronæ, p. 161. 
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on the contrary, to ſhew that courts martial, 
as far as the nature of the cafe will admit of, 
adopt this mode; and where they may fall 
ſhort of the advantages of it in one in- 
Rance, they endeavour to gain them in 
e | 


Is may not be improper here to remark, 
that although a preſident and twelve mem- 
bers are ſufficient to conſtitute a legal court, 
yet it is frequently judged neceſſary to aſ- 
ſemble and ſwear in more, in order, as far 
as poſſible, to guard againſt accidents, ari- 
fing from fickneſs or other cauſes of thenon- 
attendance of ſome of them. Courts mar- 
tial, from not having taken this precaution, 
and at the ſame time unaware of the illega- 
lity of the meaſure, have, upon the delin- 
quency of one or more of their members, 
taken upon themſelves to admit new ones 
during the courſe of trial, and have then 

proceeded, as if they had, from the com- 
mencement, taken their ſeats as ſuch ; judg- 
ing it neceſſary only to read over the evi⸗ 
3 dence 
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dence already gone through, in his (the 
new member's) preſence ; but proceedings 
of courts martial, thus conducted, can ne- 
ver meet with the approbation or confirma- 
tion of his Majeſty, or thoſe in authority 
under him. Whilſt there is a quorum of 
thirteen (the preſident included) of thoſe 
originally ſworn in, the court may proceed 
to buſineſs, although others who come un- 
der this deſcription do not attend; but if 
it becomes neceſſary to call in a new mem- 
ber, the court muſt proceed de novo. How- 
ever, the records of a former court are of- 
ten admitted, particularly by conſent of the 

contending parties, as evidence on a future 
one, under certain reſtrictions and regula- 
tions, as was done on the trial of Lord 
George Sackville, in the year 1760, dur- 

ing which the mutiny act, by the authority 
whereof the court was held, expired, and 
another took place; as alſo on that of Co- 
lone] Coſmo Gordon, when the depoſitions 
of ſuch witneſſes as had given teſtimony on 
the trial of Lieutenant-Colonel Thomas, 
and 
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and were dead or diſperſed, were read and 
entered as a part of their Proceedings. 


Tux method of trial by twelve men is 


generally allowed to be very ancient, though 


, writers differ concerning its origin, and the 
"firſt inſtitution of it in England. It is men- 
tioned by ſome authors, obſerves, Sir Wil- 


liam Temple“, as having been introduced 
among us by William the Conqueror, but 
it is evident, continues he, to have been an 
_ Inſtitution very ancient among the Saxons, 
andto have been derived and obſerved dur-. 


ing the whole ſucceſſion of the Engliſh kings, 
and even in the Daniſh reigns, without in- 
terruption ; nor are there wanting traces or 
appearances of it from the very original in- 
ſtitution of Odin, the firſt leader of the 
Aſiatic Goths or Getz into Europe, and 


the founder of that mighty kingdom round 


the Baltic ſea, from whence all the Gothic 
governments i in the north-weſt parts of the 


* Temple's Works, v. 4. p. 560. | 
D 4 - | world 
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world were derived, by the ſpreading con- 
queſts of thoſe northern races. 


Iv is true, A ee eee nk 
were introduced by the Normans, with 
many others, in the ſtyle and prattice. of 
our laws; and trials by twelve men werein 
uſe in Normandy before the conqueſt ; but 
it is moſt probable that neither the Engliſh 
received it from the Normans, nor the Nor- 
mans from the Engliſh, but that both na- 
tions, deriving their origin from thoſe an- 
cient Goths, agreed in ſeveral cuſtoms or 
„ deduced from their common 
anceſtors. N 

| 1 Es 38 have ſuppoſed: Flu we bor- 
rowed it, with ſeveral other of our cuſtoms 
and laws, from the Grecians, (among whom 
this number was both famous and ſacred) 
to whom, they were of opinion,. the Britiſh 
les were known long before they were dif. 
188 by che Romans. 


Bur 
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Bur whatever may have been the origi- 
nal inſtitution. of trials by twelve men, that 
of obliging them to be unanimans ſeems 

to be of a much more modern date; for we 
find, in the hiſtory of Greece®, chat Oref. 


tes, who was tried for murder in the court 


of Areopagus t, at Athens, was acquitted 
by the ſuffrages for and againſt him being 


equal, in which cafe judgment always paſ- 


ſed in favour of the defendant. And among 


the Romans (who are alſo ſuppoſed to have 


borrowed the number twelve from the Gre» 
cians) the cuſtom was, when the prætor 


8 Stanyan's Cracian Hiſtory, v. 2. p. 56. 

+ This court was called Areopagus, becauſe it af- 
ſembled on a hill not far from the Citadel, called 
Arious Pagos, i. e. Mars'-Hill ; Mars having been 
the firſt-criminal, as ſome ſay, who was tried in 


this court. Their. fame was ſo great, that foreign 
nations came to them for their deciſion; and De- 


moſthenes ſays, that neither plaintiff nor defendant 
ever went away diſſatisfied : they decided all cauſes 
in the dark, that ſeeing neither plaintiff nor defen« 
dant, their paſſions might be uninfluenced, 
Univerſal Hiſt, b. 1. c. 16. p. 309, 330, 413- 


ſent 
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ſent out we j jury to conſult, (miltehat Juice 
in concilium) he delivered to every one three 
tablets, covered with wax; one of abſol 
tion, another of condemnation, and a thi 
of ampliation or adjournment of the trial 
the firſt being marked with A. the ſecon 
with C. and the third with N. L. or 
luguit; and then the tablets, being throw 
into a proper number of urns or boxe 
| which were ſet in the place where the ju 
- withdrew, and taken out by the prætor, h 
pronounced ſentence ee o th 
greateſt number. 


8 


we 


3 


Ix 3 the major part of the 
judges were required to overthrow the de 
fendant; if the numbers were equally divi 
ded, the defendant was actually cleared.“ 


AND in the nembda or jury of the an- 
cient Goths, there was required (even in 
criminal caſes) only the conſent of the m 


Kennet's Antiquities of Rome, p. 130, 147. 
jar 


+ 
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jor part; and in caſe of an equality, the de- 
| fendune was held to be acquitted#. | 


Tus 0 of a mig unanimity ſeems 
then to be peculiar to our own conſtitution, 


and even amongſt us, it was not neceſſary 


anciently (at leaſt in civil cauſes) that all 
the twelve ſhould agree; but in caſe of a 


difference among the jury, the method was 


to ſeparate one part from the other, and 


then to examine each of them, as to the rea- 


ſons of their differing in opinion; and if, 
after ſuch examination, both ſides perſiſted 
in their former opinions, the court com- 


manded both verdi&s to be fully and diſ- 


tinctly recorded, and judgment was given, 


ex dicto majoribus parte juratorumt. And 
according to Bracton and Fleta, if the 


jurors diſſented, ſometimes there was added 
a number equal to the enen party, and 


9 Barrington on 1 Statutes, 17, 18, 19. Steen- 


hook; I. 1. c. 4. Blarkſtone's Comment. b. g. p. 376. 


f Hale's Hill, Placit Coronœ. p. 257. note c. 
| they 
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| nn were then to give their verdia by 
twelve of the old j Jurors and the jurors ſo 
added“ 7. 5 


G 2 


Tur crimes that are cognizable 1 
court martial, as repugnant to military diſ- 
cipline, are pointed out by the mutiny ad 
and articles of war, which every military 
man is or ought to be fully acquainted with, 
and therefore not neceſſary to be .recitec 
here; and as to other crimes which office 

and ſoldiers being guilty of, are to be tried 
for by the ordinary courſe of law, in like 


* Hale's Hiſt. Common Law, c. 12. p- 338. 

+ 1 Contingit etiam multotiens quod juratores in 
veritate dicenda, ſunt fibi contrarii, ita quod in unam 
concordare non poſſunt ſententiam, quo caſu, de 
concilio curiz affertietur aſſiſſa, ita quod apponan- 
tur alii juxta numerum majoris partis quz diſſenſerit, 
vel ſaltem quatuor, vel ſex, et adjungantur aliis, vel 
etiam per ſeipos fine aliis, de veritate diſcutient et 
judicient, et per ſe reſpondeant, et coram vindictum 
allocabitur, et tenebitur cum quibus ipfi conveni- 
rent. 5 | 


Brafton, lib. 4. c. 19. 


* 
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manner with other ſubj efts®, it would be 
needleſs to trouble my military readers (for 
whoſe uſe and amuſement this treatiſe is 
chiefly intended) with a detail of themf. 
| The perſons liable to martial law are like- 
_ wiſe enumerated thereinf, and ene t 


* Mutiny act, a. 62. 1 of war, ſ. 11. . 2. 


2 + In ſome parts of his majeſty's dominions, via. 
Gibraltar, &c. where there is no form of civil judi- 
eature in force, all perſons guilty of capital crimes, 
or other offences, are to be tried by general courts 
martial 1; but as to the officers who may be employed 
en ſuch trials, I muſt refer to authors, who have 
wrote fully on the pleas of the crown. ö 


f The articles of war mention only officers, fol- 
diers, and perſons ſerving with the armies in the 
field being ſubje& to martial law; but Hale and 
ether eminent lawyers are of opinion that aliens, 
who in a hoſtile manner invatle the kingdom, whe- 
ther their king were at war or at peace with ours, 
and whether they come by themſelves or in com- 
pany with Engliſh traitors, cannot be puniſhed as 
traitors, but muſt. be dealt with by martial law. 
Hale's Pleas of the —_ © 10. 25. 3 Coke's 
Inſt, 11. | | 

1. Articles of war, 72 20. 4. 2, | 
h _ further 


* 
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further expoſition of them is equally un- 
neceſſary. And the authority of courts 
martial to take cognizance of ſuch crimes 
and perſons as are under their juriſ- 
diction, having been fully conſidered, the 
errors they are in danger of falling into, 
muſt ariſe from their manner of proceeding 
againſt offenders; for ſo exact is the law, 
even with regard to form, that, ſays Lord 
Chief Juſtice Hale“, « If a commiſſion of 
ce gaol- delivery iſſues ta A. B. &c. they ſit 
« one day, and forget to adjourn their com- 
e miſſion, or the clerk forgets to enter the 
*« adjournment; a felony is committed the 
« next day, and they proceed | in ſeſſions to 
« take an indiꝭ ment and give judgment of 
« death againſt a malefaQor; this judgment 
ce js erroneous, and the clerk of aſſizes ſhall 
« never be permitted to amend the record, 
'« and enter an adjournment, and this judg- 
« ment being erroneous, ſhall be reverſed ; 
« but it makes not the judges guilty of mur-. 
« der or homicide, though in a inneſs 


” 3. Hale s Hiſt. Placit. Cor. p- * | 
«-0f 
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| « of * their commiſſion was determined 
« by the Hoſt day's ſeſſion, without adjourn- 
* ment.“ 


I ſhall therefore endeavour, in the courſe 
of this work, to lay down ſuch rules for the 
proceedings of military courts, as may pre- 
vent my brother officers, when employed 
on thoſe duties, from aRting illegally or im- 
properly, which they are ſometimes. unknow- 
ingly led to do, and are thereby laid open 


to a proſecution in a court of law“. 
E637 Bas For 


* The judgments of courts martial, beſides being 
open to the diſapprobation of the king or his com- 
manders in chief, are liable, like thoſe of other 
courts, to be taken cognizance of, and the members 
puniſhed for illegal proceedings; for according to 
law, the court of King's Bench, being the higheſt 
court of common law, hath not only power to re- 
verſe erroneous judgments given by inferior courts, 

but alſo to puniſh all inferior magiſtrates, and all 
officers of juſtice, for all wilful and corrupt abuſes 
of authority againſt the known, obvious, and com- 
mon principles of natural juſtice 1. 


1. Hawkins's Pleas of the Crown, b. 2. c. 4. . 10. 
Beſides 
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For 8 _ I ſhall endeavour to 
collect 


* 


Beſides the act for puniſhing mutiny and OY; 
tion directs that every action, bill, plaint or ſuit 
againſt any member or miniſter of a court martial, 
in refpe& to any ſentence, ſhall be brought int 
ſome of the courts of record at Weſtminſter, D 
lin, &c a. and I could enumerate many inſtances o 
proſecutions of this nature. being brought int 
| Weſtminſter Hall, &c. but let one ſuffice. In the 
year 1743, a lieutenant of marines was tried by a 
court mattial on board the Oxford man of war, in 
Port Royal, in Jamaica, for diſobedience of his 
captain's orders, and condemned to ſuffer an im- 
priſonment of fifteen years, and rendered for ever 

incapable of his majeſty's ſervice. The evidences 
brought againſt him, were the depoſitions of a par- 
cel of illiterate people, reduced into writing, ſeve- 
ral days before he was brought to trial, which per- 
ſons were entirely unknown to him; he having 
never ſeen them, nor heard their names before; 

and upon his objecting to the evidence, he was 
brow-beat, and loaded with curſes and imprecati- 
ons. For which illegal proceedings, upon his re- 
turn to England (his ſentence being previouſly re- 
mitted by his late majeſty) he brought an action in 
the court of Common Pleas, and had a verdi& of 


8. Article 63. 


1000l. 
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 colleft every rule and regulation of the 
courts of law, which may be applicable to 
courts martial ; for although courts n 


2000l, damages given him. It us however be a 
 ſatisfaQtion to every officer to know, that if he has 
the mortification to be proſecuted in a court of law 

for his proceedings as a member of a court martial, 
he is not liable to be puniſhed for mere miſtakes, 

which an honeſt well-meaning man may innocently 
fall intog; and if the plaintiff or proſecutor becomes 
non- ſuited by the verdict of the jury paſſing with the 
defendant, he ſhall recover his treble cofts, which 
he ſhall have ſuſtained, by reaſon of his wrongful 
vexation, in defence of ſaid action or ſuitq. But 
there is alſo another tribunal, before which, the pro- 
ceedings of courts martial are liable to cenſure at 
laſt. I mean the houſe of commons, where in the 
year 1744, it was reſolved, (notwithſtanding it was - 
warmly oppoſed by Mr. Pelham, who was at that 
time firſt lord of the treaſury, and chancellor of the 
exchequer, and far from an unpopular miniſter) that 
the proceedings of a naval court martial, held for 

enquiring into the conduct of Captain Norris, &c. 

were partial, arbitrary, and illegal. ¶ Debates of the 

houſe of commons 18 George II.] 


3 Hawkins's Pleas of the Crown, b. 2, c. 4. fe 10, 
4 Act for pun ſhing mutiny, Sc. art, 2. 
E proceed 
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3 by virtue of a particular ſtatute, 
which like all others was made to ſupply 


the defeQs of the common law, which had 
no authority to take cognizance of many of 


the crimes therein mentioned; yet as the 
method of proceeding againſt criminals had 
been long eſtabliſhed, the act for puniſhing 
officers and ſoldiers by martial law has 
| wol laid down ſuch rules for the proceed- 
ings of courts martial, as were intended to 
differ from the uſual methods in the ordi- 
nary courts of law. It is therefore natural 
to ſuppoſe, that where the act is ſilent, it 
ſhould be underſtood, that the manner of 


proceeding at courts martial ought to be 


regulated by that of the other eſtabliſhed 


8 CHAP-. 
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CHAPTER IN. 
of Courts of Enquiry. 


C OURTS of enquiry have been fre- 
quently held in the army, and cuſtom ſeems 

to have eſtabliſhed them as a neceſſary part 
of military juriſdiction, though in whom the 
power of appointing them is lodged, and 
what their uſe and authority are, after their 
appointment, do not appear ever to have been 
regularly aſcertained. For neither the mu- 
tiny act nor the articles of war make the 
leaſt mention of them. In treating there- 
fore on this ſubject, I labour under a parti- 
cular diſadvantage; I ſhall however pre- 
ſume, though with diffidence, to offer my 
ſentiments on the matter, and ſubmit them 
to the judgment and correction of military 
readers of greater ſkill and experience. 


In dubious caſes, where better authority 
cannot be had, we are glad to have recourſe 
to mere precedents for information. This 
177% 
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being my ſituation with regard to courts of 
enquiry, I am happy to meet with one of 
ſo much conſequence, as that which was 
held, by virtue of a ſpecial warrant from 
his late majeſty, to enquire into the failure 
of the expedition to the coaſt of France, in 
the year 1757. As this is the moſt remark- 
able court of enquiry that comes within my 
_ own knowledge, I ſhall inſert a copy of 
the warrant, by the authority of .which it 
was held, together with an account of the 
proceedings of the court, in conſequence 
thereof, and then endeavour from thefe and 
other concomitant circumſtances, to aſcer- 
tain ſome ſort of regularity for the conduct 
of future courts of enquiry. 


GEORGE. 
« WukREAs we were pleaſed, fn Auguſt 
« laſt, to ſend a number of our troops on. an 
* expedition againſt France, with orders 
and inſtruftions to attempt, as far as 
* ſhoyld be found praficable, a deſcent 
e upon the French coaſt, at or near Roch- 
: « fort, 
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© fort, in order to attack, if praQticable, 
ce and by a vigorous impreſſion force that 
te place; and to burn and deſtroy, to the 
« utmoſt of their power, all docks, maga- 
« zines or arſenals, and ſhipping, that ſhould 
te be found there, and to exert ſuch other 
«efforts, as ſhould be judged moſt proper 
« for annoying the enemy, as by our ſeveral 
_* inſtruftions to the commander of the 
te ſaid forces does more fully appear; and 
* whereas the troops ſent for theſe purpoſes 
« are returned to Great Britain, no attempt 
« having been made to land on the coaſt of 
„France; concerning the cauſe of which 
« failure, we think it neceſſary that enquiry 
« ſhould be made, by the general officers 
c hereafter mentioned, in order that they 
« may report thoſe cauſes to us, for our 
« better information. Our will and plea- 
« ſure therefore is, and we do hereby no- 
* minate and appoint. our right truſty and 
« right intirely beloved couſin and counſel- 
cc lor, Charles Duke of Marlborough, lieu- 
« tenant-general; our truſty and well be- 
| E 3 loved 
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10 loved George Sackville, commonly called 


Lord George Sackville, and John Walde- 


« grave, major- generals of our forces, to 


« examine and enquire touching the mat - 


ters aforeſaid. And you are to give no- 
« tice to the ſaid general officers, when and 
« where they are to meet, for the ſaid ex- 
« amination; and the ſaid general officers 


« are hereby directed to cauſe you to ſum- 


mon ſuch perſons (whether the generals 


e or other officers employed on the expe- 


« dition, or others) as are neceſlary to 
« give information, touching the ſaid mat- 
ee ters, or as ſhall be defired by thoſe 

e who were employed on the expedi- 
«tion; and the ſaid general officers are 


* hereby further directed to hear ſuch. 


* perſons as ſhall give them information 
5 touching the ſame; and they are autho- 
« riſed, impowered and required ſtrictly to 
« examine into the matters before men- 


« tioned, and to report a ſtate thereof as it 


c ſhall appear to them, together with their 


opinion thereon. All which you are to 


ec tranſmit 
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* tranſmit to our ſecretary. at war, to be by 

him laid before us for our conſideration, 

and for fo doing, this ſhall be as well 

to you, as to our ſaid general officers, 

« and all t dunsemsd. 4 Gilicient 

Warrant. $434 

atk} 93's * Given. at- our court. at Ken- 

“ * fington, this firſt day of No- 

E | * vember, +757» in the thirty = 
4 « firſt year of our reign. 

lan 10111: 4 BARRINGTON.” 
* To our truſty and well beloved _ 

_ » « Thomas Morgan, Efq; judge 

*r advocate general of our forces, 

«or his e 


1 to 3 . tht 3 
f ae officers therein named, attended by 
Sir Charles Gould, the (then deputy) judge 
advocate general, aſſembled, and opened 
their buſineſs with the examination of ſeye- 
ral witneſſes and papers, relative to the in- 
telligence, on which the expedition was 
proj jeQed. They next ſummoned che ge- 
| E 4 nerals, 
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nerals, and the other: officers, who had nth 
particularly employed during the expedi- 
tion, in reconnoitring, &c. in order to judge 
of the praQticabllity of putting his majeſty's 
inſtruRtions in execution; and to learn what 
attempts had been made to execute thefe 
mſtruQtions, and then called upon Sir John 
r who was commander in chief of 
the troops on the expedition, to give his 
=_ for not having put his majeſty's in- 
- truftions and orders in execution; and 
laſtly they formed an opinion (which they 
reported to the king) concerning the cauſes 
of the . of the expedition. 


From 8 we Sine, firſt, Gs the | 
Power of appointing courts of enquiry ap- 
pears to be veſted in the crown; and that 
it ſhould originate from thence, ſeems 
agreeable both to law and equity. For the 
king, being the ſupreme magiſtrate of the 
kingdom, and entruſted with the whole 
executive power of the law, no court what- 
ever can have any juriſdiftion, unleſs it 
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ſome way or other derive it from the 


cron“; beſides, as he is conſidered as the 
generaliſſimo, or firſt in military command 


within the kingdom, and has the ſole power 
of raiſing and regulating fleets and armiesf, 


he muſt poſſeſs an indubitable right of taking 


ſuch methods as he may judge proper, to ex- 
amine into the conduR of his officers and 
ſoldiers, though not authoriſed to adjudge 
any man to loſe life or limb, or even to re- 
ceive corporal puniſhment, unleſs by the 


ſentence of a court martial. And further, 


as it is the prerogative of the crown to diſ- 


miſs officers or ſoldiers, or any other ſer- 


vants from its ſervice, without any form of 
trial, ſo far from objefting to the power of 
appointing courts of enquiry being lodged 
with the king, that whenever his majeſty 
ſhall condeſcend to leave the examination 
of doubtful caſes to ſuch a court, and take 


their opinion thereon, previous to the diſ. 


miſſion of the ſuſpected perſon or perſons, 


* Staunſord's Pleas of the Crown, P+ 54 55+ | 
F Blackſtone's Commentaries, b. 3. a 
RR 7 or 
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or the bringing of them before a court mar- 
tial, — ciths being praitdes 
camaro ent iden i 
tain. indication hat RR POR 


| Is 4s . 1 to. rl 
point courts of enquiry, he may alſo dele- 
gate this power by his warrant or: inſtruc- 
tions to the lord lieutenant of Ireland, or 
other chief governor or governors there for 
the time being; or the governor or gover- 
nors of Gibraltar, and any of his majeſty's 
dominions beyond the ſeas reſpectively; or 
the perſon or perſons there commanding in 
chief, to hold them in the kingdom of Ire- 
land, and other places and dominions, as 
he is impowered to do with regard to courts 
martial*; and for the fame reaſons it appears 
_ guſtifiable that this power ſhould be extend- 
ed to the colonels or commanding officers 
of regiments or corps, to hold regimental 


* Mutiny act, a. 2. 
courts 
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courts of enquiry, and to the commanding - 
officers of forts, caſtles, or barracks, or elſe- 
where, where the reſpeQive corps under 


their command conſiſt of detachments 


from different regiments; or if independent 


companies (as is directed with reſpett to re- 


gimental and garriſon courts martial) to 
aſſemble garriſon courts of enquiry; ſub- 
jected however to reſtrictions, ſomewhat 
ſimilar to thoſe attending regimental and 
garriſon courts martial. 


SECONDLY, as to the uſe and authority 
of courts of enquiry after their appoint- 
ment, the original and principal intent of 
them appears to have been, to examine 
into ſuch caſes'as admitted of a doubt, whe- 
ther there was a ſufficiency of matter, or 


evidence againſt any fuſpetted perſon or 


_ Perſons, ſo as to convitt him or them be- 
fore a court martial, and thereby prevent 
an unneceſſary aſſemblage of that judica- 
ture, ien is often attended with difficulty, | 


* Articles of war, J. 18. a. 12, 13, 14. 
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on account of the number nating to form 
general courts martial, (requiſite in all ca- 
pital caſes, and ſuch wherein officers are - 
concerned) whereas courts of enquiry, ac- 
cording to the preſent cuſtom of the army, 
conſiſt of a much inferior number of mem+ 
bers“; beſides courts martial, by a too fre- 
quent - 


The King of Pruſſia, with his uſual eiten in 
military affairs, has been very particular in his regula- 
tions, with rank and number of officers to compoſe 
courts martial and courts of enquiry, viz. when the 

condutt of a field officer is to be examined into, the 
court of enquiry or examination is to conſiſt of the 
commandant of the regiment and one field officer; 
and if he is, in conſequence of the examination, to 
be tried by a court martial, the members to compoſe 
it muſt be a general officer as preſident, two lieu- 
tenants, two majors, and two captains. When a 
captain is to undergo an examination, one field offi- 
cer and one captain muſt be ordered on it; and 
if tried by a court martial, the members thereof 
muſt be a lieutenant- colonel as preſident, two ma- 
| jors, two captains, two lieutenants, and two en- 
ſigns; if his crime be capital, a colonel as preſident, 

, two lieutenant-colonels, two majors two captains, 
* lieutenants and three enſigns. For a court of 
_"" 
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quent uſe of them, in trivial matters, and 
ſuch as cannot be ſupported by evidence 


enquiry or examination on a ſubaltern officer, one 
captain and one ſubaltern; for his court martial, 
a field officer as preſident, two captains, two lieu- 
tenants and two enſigns; and if his crime is capi- 
tal, a lieutenant-colonel as preſident, two majors, 
three captains, three lieutenants, and three enſigns. 
For the examination of a non-commiſhoned officer, 
one lieutenant and one enſign; and for his court 
martial, one captain as preſident, two lieutenants, 
two enſigns, two ſerjeants and two corporals ; if 
his crime be capital, a field officer as preſident, three 
captains, three lieutenants, three enfigns, three ſer- 


jeants and three corporals. For the examination of 
a private ſoldier, an old firſt lieutenant, and for his 
court martial, a captain as preſident, two lieutenants, 
two enſigns, two ſerjeants, two corporals, two lance- 
corporals and'two private men; if his crime is ca- 
pital, a field officer as preſident, three captains, 
three lieutenants, three enſigns, three ſerjeants, three 
orporals, three lance-corporals and three private 
ſoldiers. N. B. When a non- commiſſioned officer 
or private ſoldier undergoes an examination on ac- 
count of a capital offence, a captain and one non- 
commiſſioned officer ſhall be ordered for it, eſpe· 
Ys if he has accomplices in his crime. 


may 
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may (as is uſual with moſt things) be by 
1 brought into contempt. 


Tuts ſcems to have been the intention of 
the court of enquiry appointed for examining 
into the cauſes of the failure of the expedition 
to the coaſt of France; for though the war- 
rant does not authoriſe the members to en- 
quire particularly into the conduR of any 
individual, yet as there could be. no effect 
without a cauſe, if there appeared to have 
been an improper inaQtion of the troops, to 
whom could the cauſe thereof be imputed 
with ſo much propriety as to their com- 
mander, to whom the execution of the 
king's orders and inſtructions was intruſted. 
An enquiry, therefore, into the cauſe of 
the failure of the expedition, was, by im- 
plication, at leaſt, an enquiry into the con- 
duct of the commander; for which reaſon 
it appears doubtful, whether the power given 
by the warrant authoriſed them to call on 
Sir John Mordaunt, to give his reaſons for 
| Is not 


— 


not fulfilling his majeſty's inſtruſtions. For 
herein conſiſts one of the principal diſtinc- 
tions between a court of enquiry and a court 
martial; the latter is empowered to hear 
and examine witneſſes on oath, on both 
ſides, to put the priſoner on his defence, 
and to paſs ſentence on him, which is defini- 
tive, whereas, were a perſon ſuſpetted of any 
criminal matter, to be previouſly examined 
by a court of enquiry, and afterwards ' 
brought to trial before a court martial; 
this examination (as Sir John Mordaunt 
very juſtly obſerved with regard to his own 
caſe, when upon his defence before the 
court martial, by which he was tried, in 
conſequence: of the report of the court 
of enquiry) might in its tendency pro- 
duce a charge againſt" himſelf. Many 
courts of enquiry are ordered only to ex- 
amine witneſſes to the point in queſtion, and 
not to give an opinion, but to leave it to the 
perſon by whoſe authority they are held, to 
judge from the fafts laid down in the pro- 
ceedings, whether there is a ſufficiency of 
: cauſe 
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cauſe 955 bringing the matter to trial by a 
court martial; and indeed there appears 
ſome ſtrong reaſons in favour of this mode 
of proceeding, as the opinion of a court of 
enquiry might operate forcibly on. that to 
be ſubſequently given by a court martial. 
In fine, it ſeems moſt adviſeable (for the 
power of courts of enquiry is entirely arbi- 
trary, and not founded on any law, or even 
invariable cuſtom) either not to.call upon 
the ſuſpected offender, or not to give an 
opinion; or in caſe an opinion is given by 
a court of enquiry, that opinion ought not 
to point out what were or were not the 
cauſes of the ſuppoſed ill conduct, which 
occaſioned the ſitting of that court, but be 
ſimply, whether there does or does not appear 
a ſufficiency of cauſe to render a court martial 
neceſſary ; for though there may be matter 
apparently ſufficient to make a farther inveſ- 
tigation on oath proper, it does not follow 
that the individual or individuals who may 
be called to anſwer to an accuſation are 
conſequently culpable. No witneſs at a 
3 . court 


- 
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court of enquiry is ſworn as at a-court mar- 
tial, nor is any one obliged legally either to 
give his teſtimony, or plead before a court 
of enquiry. The perſon therefore, whole 
conduct is to be enquixed into, as well as 
his witneſſes, may have many things to 
plead, and give in evidence before a court 
martial, which they would not do before 
a court of enquiry. | 


Cours of enquiry may in ſome mea- 
| ſure be regarded in the ſame light in mar- 
tial law, as grand juries are in the courts of 
common law; and the authority of grand 
zuries extends no farther than enquiring 
upon their oaths, whether there be ſuffici- 
ent cauſe to call upon the party 40 anſwer 
it; and the finding of an inditmeat is only 
in the nature of an accuſation, which is af- 
terwards to be tried and determined by the 


_ petty jury“, for which reaſon they only 
y hear and examine the evidences on behalf 
5 7G Blackſtone's Comment. b. 4. p- 300. N 

rt JJ 


2 
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of the proſecution. And no indiftor or 
grand-Juror can be put upon a petty jury 
for the trial of the ſame cauſe, if challen- 
ged by the priſoner ſo indifted ; nay, if one 
of the indictors be returned upon the petty 
jury and does not challenge himſelf, Ne is 
liable to be fined®. 12 


Ax extraordinary doctrine, with regard 
to courts martial, was advanced ſome years 
ago by Mr. Pelham, in a debate in the 
houſe of commons. He obſerved, that 
when an officer, either of the army or 
navy, was accuſed of miſconduQ, or even 
ſuſpetted of any miſcondu, the method 
hitherto had been, ſor his majeſty to ap- 
point a court martial at any time he thought 
fit, to enquire into ſuch officer's conduQ, 

upon ſuch particular occaſion ; and when 
| they had made a full enquiry, they either 
paſſed ſuch ſentence as they thought juſt, 
or they reported the whole matter ta his 
majeſty, and left to him the determination 


* Hale's Hift. Plac, Coronæ, p. 309. | . 
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of what puniſhment he might think the 
officer deſerved. But he ſeems to have 
confounded the authority of courts martial 


with that of the courts of - enquiry, which, 


as is juſt obſerved; ſometimes give an opi- 


have been very deeply verſed in the know- 


ledge of either. Special verdifts are often 


brought in, upon doubtful points of law 
ariſing from jurors, and the determination 
left to the judges, between whom the law 
makes this diſtinQtion, De jure reſpondent ju- 
dices, de facto jurati ; but ſuch a verdiQt from 


the members of a court martial, in whom 


the characters of judge and juror are unit- 


ed, would wy Ee abſurd. N 


Bur beſides the uſes aeg) ſendloned; 
courts of enquiry are often aſſembled to 
make ſurveys of, and examine into the 
quantity and quality of ſtores, proviſions, 


cloathing, &c. to ſettle diſputes between 


officers, as well with regard to points of 
duty, as in private contentions, where there 
* 2 1s 
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is a doubt who is the aggreſſor; and in 

ſhort, finally to reconcile all differences 
that may ariſe in the courſe of ſervice, 
when it can be done without either party 
as to render a court martial neceſſary, in 
order to paſs ſentence and infli& puniſh- 
ment, to which the power of a court of en- 
quiry does not extend; and courts of en- 
quiry might, I ſhould think, be alſo made 
uſe of for ſearching into the ſounda- 

tion of complaints of inferior officers'or 
ſoldiers, who may think themſelves wronged 
by their captains or other officers, for which 
commanding officers of regiments are re- 
quired by the articles of war*, to ſummon 
regimental courts martial, in order to do 
Juſtice to the complainant. For as no com- 
miſſioned officer can be caſhiered, or dil. 
miſſed from the ſervice, except by order 
from the king, or by the ſentence of a ge- 
neral court martialt, if the anni is 
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found to be juſt, and of ſo heinous a na- 
ture, that the offender appears to deſerve 
_ caſhiering, this regimental court martial has 
not power to infli& the puniſhment ade- 
quate to the crime; where then is the uſe 
of ſummoning a court, which cannot do 
juſtice to the complainant ?' Were the cir- 
cumſtances of the complaint to be previ-' 
ouſly examined into by a court of enquiry; 
a judgment might be formed from their 

opinion, whether there was a ſufficiency of 
matter to bring the offender to trial, and a 
too frequent and unneceſſary aſſembling of 
courts martial be thereby prevented. 


ForTHER, there ſeems a greater propri- 
ety in a court of enquiry taking the inven- 
tory of the effects of a deceaſed officer, 
than the major of a regiment, or the officer 
doing the mayor's 8 duty, being obliged to 


pen before a court, wp alſembled 
F 3 for 
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for the trial of criminals {for the articles of” 
war do not direQ that. a court martial ſhalt 
be aſſembled for this buſineſs only, but that 
it ſhall be done before the next regimental 
court martial) and which in no other caſe 
is authoriſed to take cognizance of the con- 
of a field officer, ho cannot be tried at a 
general court martial, 83 ee under 
was tank of a nn 5 8 


A 


L Wanne to be wiſhed . 
enquiry, which are no become an uſual: 
(and might be an eſſential) part of military 
juriſdition, were regularly authoriſed, and 
articles of war, or rather by parliament, up- 

va future reviſion of che mutiny bill; and 
were they empowered to adminiſter an oath 
to their members, and to ſuch witneſſes as 
them, (which they cannot at preſent do) it 
eee e 1 J: 
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| EN TAI. and garriſon cour 
martial are held by the ſame authority as 
general courts, martial, but are not intruſ 
ted with ſuch extenſive por ers, their — 
diction being. confined. to, he, ogniza 
eee to inſlict cooporal 1 other 
inſerior — a power being invel- 
ain eve anding officer of a regi- 
ment or eee to aſſemble them; and 
the number of members required to com- 
poſe them being much leſs thap at ger 
courts martial, they are more eaſily, and 
leſs expenſively formed, and are thereſore 
much more frequently held. 


WIr regard to genoral counts.mettial, 


the mutiny att and articles of war are very 


explicit, both as to the number they ſhall 
conſiſt of, and the rank of the officers who 
F4 are 
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are to compoſe them, it being expreſaly di- 


reed, that no general court martial ſhall 


conſiſt of leſs than thirteen members“ +, 
whereof none are to be under _— _— 
of a commiſſior 


officer, unleſs a field officer cannot be 
in which caſe the next in ſeniority e 


eommander, not being under the degree of 
a captain, ſhall preſide; and chat no field - 
officer ſhall be tried by any perſon under 
the degree of a captain}; and it is a gene- 
ral cuſtom not to put ſubaltern officers (par- 
army) on general courts martial, provided 
a ſufficiency of field officers and d 
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 diftion; and although che articles of war 
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| Tuvs provident, I ſay, have” the laws 


been, concerning general courts martial; 
but as to garriſon and regimental courts 
martial, the mutiny att is entirely filent, 


except in authorizing the king to appoint 


them, and limiting their power and jurif- 
dition; and although the articles of war 
direct, that no regimental” court- martial 


cept in authorizing the King to appoint 
them, and limiting their power and juril- 


ſhall confiſt of leſs than five officers, (ex- 


cepting in caſes where that number cannot 
be conveniently afſembled, when three may 


be ſufficient) yet they give no fort of in · 
ſtruftion, wich r _ to the choice of offi 


| cers Ton this duty. 


Tur Faden bechee of the army is „ 
3 a captain (when one is to be had) 
as preſident, and four ſubalterns (or two, 

if more cannot be conveniently aſfembled) 
| 0 and 
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as members of a * court ml, 
and a regular roſter is kept by che adjutant 
for this, as for other regiment: duties; 
every officer, therefore, will probably, in 
bis turn, be a member of a regimental 
court martial. By this means, it often hap- 
pens, that very young officers, who are alſo 
very young men“, are ordered on chis 
— abilities, improved by a libe - 
cation, have not a-ſufficient know- 
Pa neee y. nor ex- 
perience in military affairs, a | 
in their proceedings, and both I look upon 
to be eſſential to a member of a court 
martial, whether general or regimental; 
' whether authoriſed to take cognizance of 
capital crimes, or merely confined to in- 
ferior faults and As for though 
I do not expect that officers of the army 
. _ OY intricate diſtine- 


3 


25 EY bens, I * William III. c. 32. | infants 
ander 24 years of age thay be challenged as jurors. 
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furely muſt be allowed, that thoſe who not 
only judges of the guilt of acriminal, but are 
alſo to aſcertain the mode and meaſure of 


his puniſhment, ought not to be entirely 


ignorant of the municipal laws of the land, 


zr guided, even 


> 
4 4 
A 


| William e N recommends, 


and fully demonſtrates the utility of ſome 

acquaintance with the laws of their country, 
to almoſt every ſe and profeſſion, but more 
particularly to theſe who intend to profeſs 


the civil and ecclefiaſtical law, in the fpiri- 


tual and maritime courts, and who would 
wiſh to alt with ſafety and prudence as 
jadges; and I ſhould think we may, with 
great propriety, add thoſe who are to pro- 


ceed according to martial law in "military 


courts, where they are both judges and ju- 
rors, and are to be kept within due A 
Nath the Da an WOO . the 0 
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Bur to return to regimental and garr- 

* courts martial, in particular. Beſides 
the inconveniences I have already men- 
tioned, they are deprived of the aſſiſtance 
of a judge advocate, a perſon judged ſo 
Me ton ee eee eee ochre 
rank may generally be ſuppoſed to be an 
officer of ſome ctr ee and. 


as to On their deviating a 
martial law, or the fundamental laws of 
frſt, by an appeal to a general court mar- 
tal, by either party who may think him- 
gular proceedings by a court of law, aan __—_ 
manner — hens courts een 


een the law is vague, ivejons's a. 
vaſt field for innovation; this being the 
caſe with regard to beaten) courts mar- 
tal, commanding officers of regiments have 


* 
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aken great latitude. . It has been cuſto- 
mary, A to admit the adjutant io 
it aental courts martial; but this 
ems contra 10 law, equity, and common 
ſenſe. The adjutant is to a regiment, in 
many reſpefts, what a ſheriff is to a county; 
he is the perſon who is to ſuperintend the 


execution of every judgment; and the in- 


fliging of every puniſhment ; and ſo cau- 
legiſlative and executive power in the ſame 

bands, that although the ſheriff is the prin. 
cipal conſervator of the peace in his county, 


yet, by the expreſs directions of Magna 


Charta“, he is forbidden to hold any pleas 
of the crown, or in other words, to try 
any criminal offence ; for. it would be ver 1 
unbecoming, that the executioners of jul⸗ 
tice ſhould alſo be the judges; ſhould one 
day condemn a man, and perſonally infli& 


the aſſigned puniſhment the next. Neither 
may; a ae 26 an n "inthe of 


3 \ Chapter 17. | 
> +. 
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the peace, during the time of his ofies®; 

Inconſiſtent, he 

ee many reſpeRs'th + fads 

juſtices. How far theſe regulations are ap- 

plicable, with reſpeR to an adjutan, is leſt 
ta men eee wy ge readers," 


—__ 156 days, if an n in ee 

a criminal, happens to occaſion his death, 

t is only miſadventure, for the ad of cor - 

reQtion was lawful, {provided he dee not 
exceed the bounds of moderation, 

in the manner, the inſtrument, or * quan- 


tity of puniſhment) but it ſeems doubtful, 
| ſhould death enſue upon the inflifting of a 
puniſhment by an adjutant, who had ſat as 
one of the judges, whether it . be re- 
eee in this 8 5 
Tuns is eee hennes ae 
to regimental courts martial, which alſo 
feems worthy of remark ; I mean that of 


* Statute 1. m. ſtatute 2, c. 8, 
holding 
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Martial; that is, aſſembling a proper num. 


ber of officers immediately on the ſpot, 
who examine into the matter in a uu weed 
manner, and paſs ſentence, which is inſtant. 
ly executed, without any record or regiſter 
of their proceedings being made. On ac- 
tual ſervice, where immediate examples are 
often required, ſuch regularity (for in 


| ſuch cafes it cannot be deemed injuſtice) 


may be deemed neceſſary, inter arma filent 
leges ; but this will not hold good in times 
of profound peace, when the proceedings 
againſt offenders will admit ty * e and 
OP gig | | 


Doane may wi be won! on this 


occaſion, and in favour of other matters 
relative to the preſent mode of proceeding 


at regimental courts martial, which 1 have 


made ſome animadverſions on ; but when a 


cuſtom is even proved to exiſt, the next en- 


quiry is into the legality of it; for if it is 


not a good and legal cuſtom, it ought to 
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js an eſtabliſhed maxim of laue. 5 


ee e ber 5 
common: 1 in the year 
1753, the late Lord t moved, that 
the members of regimental courts martial, 
as well as the witneſſes called before them, 
- ſhould be ſworn, but the motion was over- 
 withcandour, and decide with juſtice. And 
as the members of a general court martial 
are ſworn not to divulge the ſentence of 
the court until it ſhall be approved by his 
majeſty, or thoſe delegated by him; nor 
diſcloſe the vote or opinion of any 2 
lar member of the court, ſo it alſo behoves 
che members of regimental and carrifon 
courts martial to att with ſecrecy n Cir- 


bs Lindeton 212, 


155 Taz 
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b. Tu rules and inſtruſtions already laid 
BN by, op and thoſe which may hereafter. be 
; | pointed out, for the regulation of courts 
x martial, are chiefly intended for general 
= _ courts martial; but are applicable in moſt 
at _ circumſtances to regimental and garriſon 
I, courts martial, with ſuch diſtinttions and 
n, | exceptions, as muſt be evident n in- 
r- 5 eee reader. N 
n e | 
d 
al W CHAPT SES | 
18 
br - ante G in he former chapter m men- 
% _ tioned appeals from regimental to general 
es cCourts martial, I ſhall now proceed to con- 
= ider the nature, as well as the extent of 
- them. 

5 From its having been enaſted and de- 

_ .clared by the 1 ath clauſe of the mutiny akt, 

* chat n no officer or ſoldier being acquitted or 


4 2 


68 convicted 
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convicted of any offence, ſhould be liable 
any other court martial, for the ſame of- 

a regimental to a general court martial, 
proper bounds: is a matter of a, very deli. 
cate and intereſting nature, as well with re- 
gard to the ſoldier, as the ſervice. Should 

it be underſtood. that appeals- are of right 

due in all caſes, much inconvenience might 
enſue, as conſcious offenders would be in- 
duced to appeal, merely for the ſake of de- 
laying puniſhment, and would be moſt. apt 
to do ſo; when there was either an imprac- 
_ ticability-or great difficulty of convening a 

general court martial; and yet on the other 
hand, it may not be eaſy, deſinitiuely to 
point out in what inſtances they ought to 
be allowed or refuſed. As a matter of 
legal right, it appears plainly, that an appeal 
from a regimental to a general court; mar- 
_ tial is given on in the caſe deſcribed in the 
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Add article of war, of the 1 ach ſeQtion, where 
_ any inferior officer Or ſoldier, who ſhall 
think himſelf wronged by his captain, or 
| Other officer commanding} the troops or 
company to which he belongs, is to com- 
5 ee teal ee eee ee e officer of 
thue regiment, who is authoriſed to ſummon 
a a regimental court martial, and from which 
either party may, if he thinks himſelf ſtil 
aggrieved, appeal to a general court martial. 
For the 12th clauſe in the mutiny att, where- 
by it is declared and enatted; that no offi- 
cer or ſoldier, being acquitted or convicted 
of any offence, ſhall be liable to be tried a 
ſecond time by the ſame or any other court 
martial, for the ſame offence, unleſs in the 
caſe of an appeal from a regimental: to a 


general court martial, mentions ſuch ap-: 


peals, only by way of exception, and uſes 
no affirmative enatting words, which can 
of themſelves: confer any power or right of 
appeal, but muſt have reference to ſome 
poſitive proviſion, by which ſuch appeal is 
ac given; and ſince there is no men- 

| Ca tion 


| Ban 00 an appeal in any TITER PAY 
ſaid act, nor among the articles of war in 
any other than the ad article of the 12th 
feQion, recourſe muſt be had to this, to ſa- 
tisfy the implication of the ſaid clauſe, and 
the conftruftion will then be natural, that 
the appeal of an inferior officer or ſoldier 
Who ſhall think himſelf wronged by his cap- 
- tain, or other offer, &c. 1 is che caſe there 
intended. 175 n 


1 N civil hath 0 into 15 ſeveral 
courts of law, there is a gradual ſubordina- 
nion from one to the other, the ſuperior 

courts correQting and reforming the errors 
of the inferior; but as it is contrary to the 
genius and ſpirit of the law of England to 
ſuffer any man to be tried twice for the 
ſame offence in a criminal way, eſpecially 
if acquitted upon the firſt trial, the crimi- 
nal courts may be ſaid to be independent of 
each other; at leaſt ſo far as that the ſen- 
_ tence of the loweſt of them can never be 
9 e or ee by the higheſt juriſ- 
S is a diddiion 
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digtion in the kingdom, unleſs for error in 
matter of law, apparent upon the face of 
che record, though ſometimes cauſes may 
be removed from one to the other before 
e ee 
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3 0 3 % * . 2 ? 2 2 of 73 2 


Tut fame caution has been adopted in 
the military code of laws, as may be ſeen 
by the clauſe of the mutiny act i in queſtion; 
appeals from regimental to general courts 
martial being the only exception, and theſe 
appeals confined to one particular caſe, 
Which may be conſidered, in ſome meaſure, 
in the nature of a civil proceſs, and rather 
calculated for procuring redreſs to the ſol. 
dier, than for puniſhing the officer. For an 
officer may, through miſtake, yet without 
intention of oppreſſion, do acts whereby? a 
ſoldier may think himſelf aggrieved, and. 
againſt which he may be well warranted in 
ſeeking a remedy, and ftill there may be no 
ground for proceeding criminally oh 
the officer, . 


Py 
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AO RO eral obſerved, wn 


1 theſe appeals carry danger with them; for 


the latter part of the article of war ſays, 
If upon a ſecond hearing, the appeal ſhall 
appear to be vexatious and groundleſs,' the 


perſon ſo appealing ſhall be puniſhed at the 
| a * the pe court martial.”. 


Pits regia i e e 
required to be ſummoned, for doing juſtice | 


to the complainant, may be truly ſaid to be 
in the nature of a civil proceſs, for it has 


not authority to puniſh either. the complaint 
or the officer complained of; a commiſſion- 
ed officer not being amenable before a regi- 
mental court martial: all the juſtice then 
that they can do, is to declare their opinion, 
how well or ill grounded the complaint is; 


but ſhould either party ſtill think himſelf 


aggrieved, and appeal to a general court 


it martial, and the appeal appear to that court 


martial to be vexatious and groudleſs, the 


perſon ſo appealing, whether plaintiff or de- 


Endant, * is liable to FIT at the diſcre- 
7 3 tion 


— 


ele one of the n cxptytionable i in the 
whole ones. | | 
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tion of the ſaid general court martial. Here 
then ceaſes all analogy to a civil proceſs, 


s the latter part of this 


nean thing tights be fone; in. 9 


of this ſort, by a regimental court martial, 


comes within the cognizance of a court of 
enquiry ; and by the examination before a 
court, totally diveſted of every power to 
inflict ami, the moſt diſtant idea of 

ſecond trial for the lame. —_ ſo re- 


P\ ad 4 WO 112 * * 1 
elnino He: Foe: nut 


Tux report "y Fn court 1 1 


5 re the verditt of a grand jury, be 
à foundation for bringing either party, Who 


| wed: to have e 3 before a 
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defe aig | 
W for mutiny, dessen or any other 

crime, cognizable only by a general court 
martial, he may refuſe to plead to it, (their 
— — . 
——— inſiſt ne being 
ae court 1 n even ſhould he | 
wa oi, ee 
and has nevertheleſs a right to be tried; by a 
general court n dial. For ee 0 ü 
cannot eſtabliſh; in the court, derte : 
which the legiſlature hath with nor 
give any ſanction to their proceedings; but 
| 8 mage at any. time _— wor 1 afſert mr 


i full and re ognizan 
* his re ſo much the rather, as 
ces are in ee eee bn unaduiſcd : 
of the moſt regular time for taking their ex- 
ception, nor will the prohibition of a ſecond 


e 
by a 


reg nw court W eee 
founded'i in law, are totally 'void, and thoſe - 
-of the general Court martial | ecome orĩgi- | 
nal, without any conſideration or retroſpet 
had to the ſentence of the regimental court 
martial. But this may be rather deemed a 
plea to the juriſdiction of 8 ben 
ſhall be more weg exp RY d 
| A an bee Let 
at i 72639] 
0 e ad JENC | 
the higheſt court of ec mmon! b., | 0 
nizance of all criminal cauſes, from high 
treaſon down to the . trivia miſdemea- 7 


ou fe: cee ans 
0 vt of certiorari, ſo may 


zable 5 a ä or. wech daun 
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_-In the dil part of that as of the 
and ſoldiers being liable to be tried a ſe- 
nde 
caſe of appeal from a regimental to a 
ral court martial, it is enacted, that no ſen- 
" tence given by any court martial, and 
to be reviſed more than once; and even 
the e of one reviſion has been con- 
life don be evice brought doctor 
= e ſuppoſe ppm biene 
ant rather. deemed an appeal to the ſame 
rt tha a new Om fince the ſame e 


alr ide] aaa amore; 
ne to them or new witneſſes pro- 
duced. furies are oſten ſent back 1% ro- 
4 conſider their verdibts . The very belt dif- 
8 poſed 
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poſed men may — an de ae 


aw that error. Wich uch men no riſk 
can be run upon a reviſion; they cannot be 
led to ſwerve from the ſolemm oath they 
have taken, to judge without partiality, fa- 
vour, or affection: bad men are as liable to 
be led away at firſt as at laſt. Another 
reaſon may be offered in vindication of 
this ſort of appeal or reviſal ; ner of law 
peer mini in the: courſe of nas. r 


cate, e leſs the e may not be 
adequate judges of, and they may conſe- 
quently fall into legal errors, which, when 
pointed out to them, they will joyfully cor- 
ret. And here I ſhall take an opportuni- 
ty of remarking on the diſtinction made in 
the oath taken by the preſident and mem 
bers of a general court martial, ayd that 
of the judge · advocate. The former are 
ſworn, not only to conceal the vote or opi- 
nion of each eber 1 but alſo : 


approv ed 


| 
| 
N 
2 
| 


Tolute and dconclulive, 
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approved: by his Majeſty, or by wens per- 
ſon duly authorized by him“; the latter ia 

only ſworn not to divulge the opinion of 
any particular member of the court mar- 
tial. Should every member be at liberty 
to reveal the ſentence previous to its being 
approved of, or ordered to be reviſed, or 


2 judge · advocate take advantage of the 


omiſſion in = oath, which Says paths it 


* 


ee e eee to break the 


| Hat of my text, in order to offer my ſentiments 
on that part af the oath. of a member of a general 


court martial, which enjoins him to ſecrecy with 


reſpett to the ſentence of the court, until it ſhall be 
approved by his Majefty, or ſome perſon duly au- 
thoriſed by him, having uniformly, throughout this 


treatiſe, adhered to the letter of the law, as it ſtands 


at preſent; but I hope to be excuſed for expreſſing 


(in a note) my feelings for the officers of the army, 


who are the only ſubjects of the Britiſh empire 
. compoſing courts of criminal juriſdiction, whoſe 


verdifts are indefinite and of no avail,” unleſs ap- 


proved of by other authority. Naval courts. mar- 
tial, like 3 juries, in courts of law, give their opinion 


iuſtanter, and i in open court, and. that opinion, is ab- 


from 
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from the other, it might, in, the caſe of a 
reviſal, in particular, occaſion inferences to 
be drawn, and jealouſies raiſed of undue 

influence, as in the inſtance of a ſentence 

and puniſhment, which were known pub- 
licly to have been the original ones, being 
altered on a reviſal, though theſe altera- 
tions may in fact ariſe merely from a legal 
error being pointed out to the court. But, 
as was juſt now obſerved, doubts may ariſe 

Vith reſpet to points of law, which it may 

be neceſſary to ſearch into, and regulate, 
by taking the advice of counſel learned in 

the law, before the approving officer puis 
his fiat to a fentence. Whom then can 

he employ with ſo much propriety on this . 
occaſion, as the judge-· advocate, whoſe oath 

has given him a latitude (which may and 

ſhould occaſionally be made uſe of) of di- 

vulging the opinion of the court, even be- 

fore it is approved of? 


„ c HAP. 
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A JUDGE-ADVOCATE. may be faid 
to be the main ſpring of a court martial, 
for on him the court depends for informati- 
on, concerning the legality, as well as regu- 

larity of their proceedings; if then he errs, 

all may go wrong, Military men in gene- 
| ral, not being ſuppoſed to be verſed in law, 
the judge-advocate is directed by the ar- 
ticles of war* to inform ; this is (as I hum- 
| bly conceive is thereby meant) to explain 
: any __ of law that may occur in the 


* SeQion 15. a. 6. Sar 


„ It may perhaps appear, at firſt, a contradiction 
to ſay, that a judge · advocate is to explain points of 
declared, that the articles of war and mutiny aQ, 
which are the fundamental laws on which courts 
martial proceed, are ſo plain as to be eaſily under- 
ſtood by military men; but it muſt be obſerved, 
that it is in the method of proceeding, which is in 


* 
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— — — 


3 


COURTS MARTIAL we 


courſe of the proceedings, in order to pre | 
—_ _— [ 
deavour -er from proceed 
on equity, it muſt be univerſally ure ; 
that; they are not ſo plainly laid d>wn, but 
that a man with the moſt equitable intentions 
N50 nen _— from them. 


Bor bis we V eſſential We 
a judge-advocate's. buſineſs, is not the only 
one; beſides the information the court have 
à right to expect in points of la from him, 
he is alſo to perform the office of clerk or 
regiſter of the court, as likewiſe to be pro- 
dane or c unſel lor the croun; 2 


8 


great ee 3 i Ares | 

of law, and. concerning the. greater part of which 

the mutiny, att and articles of war, are ſilent, that 
members unacquainted with the law are liable to 
err, and herein the aſſiſtance of a judge · advocate 

is requiſite, which rather confirms tharr contraditta 
what I have already aflerted, 


- ſeems 
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ſeems to be generally expetied,” that he 
d affiſt the priſoner in his defence. 


This laſt part of his duty (if it really is a 
part thereof) muſt have ariſen merely from 
cuſtom, for I know of no authority for it, 
in either the mutiny att or articles of war; 
nor is it a part of the inſtructions uſually 
given from the crown to judge-advocates. 
Neither can I diſcover any example of a 
ſimilar nature in the courts of common 
law, on which it can be founded: if it takes 
its rife from the rule, that the judges are 
always to be of counſel with the priſoner, 
to ſee that he has law and juftice®, this aſ- 
fiſtance ſhould rather come from the mem- 
bers of the court martial who are in fact his 
judges. I would not however be under- 

ſtood to inſinuate, that the judge-advocate 
- ſhould totally deny the priſoner his aſſiſt- 
ance, and thereby take every advantage of 
the ſuperior knowledge he may be gene- 
rally pars to poſſeſs, i in matters of this . 


—— 


2 Ingit. 137. Hawkins' Pleas of the 88 
b. 2. c. go. . 7. 


nature; 
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nature; particularly on the trials of private 

| ſoldiers, and ſuch who may endanger their. 
cauſe, merely from want of ability and 
| knowledge howto defend themſelves: ſhould 
any points of law or doubt ariſe, the m&m- 
bers, as well for their OWN ſatisfaction as to 
do juſtice to the priſoner, have a right to 
call upon the judge · advocate for informa- 
tion; neither does it ſeem incompatible 
with the other parts of his duty, that he 
ſhould aſſiſt a priſoner (particularly one un- 
der the circumſtances juſt mentioned) by 


| pointing out to him the proper mode of ſup- 


porting his cauſe and making his defence; 
but that he ſhall firſt proſecute the priſoner, 
and then, Proteus-like, change ſides, and 
 farniſh him with means and arguments: to 
| overthrow thoſe he has before made uſe of, 
on the part of the grown, ſeems inconſiſtent 
with juſtice and common ſenſe. No coun- 
ſel is allowed to a priſoner, upon trial; for 
any capital crime, in a court of law, un- 
leſs ſome point of law ſhall ariſe, 'proper to 


ne . R EATIS E 0 * 2 


be debated e: but; dounſel, br at leaſt amici 


curic, have been allowed to ere a: 
courts mart bo RON n one 


. F tha this laſt piece af 
| buſineſs, it is evident, from what has been 
ſaid, chat a judge: advocate, in order to do 
juſtice to the truſt repoſed in him, ſhould, 
beſides being thoroughly a maſter of every. 
articular relative to martial law, be well 
acquainted with the form, of trials in crimi- 
nal caſes, where the king, 


is, is always a party nie . in a 


| great meaſure, with the INGLY: laws. o 

| his e FFC EEE. IL TEIN WIS rays 16 427 ; 
1 ; 

F I 


a4 re har thele ee not 1 
3 only requiſite to form. a judge · advocate. 
ality, which is neceſſary in 


o in n him; he ſhould be particularly care- 
ful, not to let one Part of his buſineſs. pre- 
judice him in the conduRt of another, nor 


* Haykins's Pleas of the Crown, p. 425 4 
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lead him to endeavour to bias the court, 
by any ambiguous explanation of the law, 
or other matters; truth and equity ſhould 
de moſt conſpicuouſly ſeen at all courts 
martial, but chicanery never permitted to 
enter the door; his being proſecutor for 
the crown muſt not induce him to omit any 
thing in the records of the court that may 
be of ſervice to the priſoner ; neither is he 
on the other hand to let his maſter's cauſe 
ſuffer, and a criminal eſcape unpuniſhed, 
through lenity, or any other motive what- 
ever; but in- the proſecution, though he 
ſhould att with ſpirit and reſolution againſt 


_ ought to be cautious, not to injure or op- 
preſs, and much more, not to add inſult to 
ſeverity. In all caſes, where misfortune is 
interwoven with guilt, he ſhould make it 
appear, that a deteſtation of the crime, and 
a regard to the public ſafety and ſervice, are 
not inconſiſtent with pity to the man, par- 
ticularly to offenders, for the firſt time ; to 
ſuch whoſe crimes are ſmall, whoſe tempta- 
3 8 tions 


daring and hardened offenders, yet he 


®». 3 
< EY 
Pr 


Tux nature of challenges I ſhall conſider. 
more particularly in the ſecond part of this 

'work; and only now make a few remarks 
on an opinion that has been entertained, 
that a priſoner has not a right to challenge 
a member of a court martial, without aſ- 
ſigning reaſons for ſo doing; and that if 
thoſe reaſons do not appear ſufficient to the 
court, the perſon ſo challenged has a right to 
* fit as, a member on the trial. An inſtance. 
of chis ſort happened on the trial of Lord 

a 2 Who excepted againſt 
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tions were powerful, and who” ere to 


have been ſeduced: w of raped 
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18 a court of wor ins as: r is a 


party concerned, (as he is in all caſes at 
courts martial) previous to the jury being 


ſworn, he is, by his counſel, to challenge or 


except againſt any juror; and it is the bu- 
ſineſs of a judge advocate, as proſeci 


cutor for: 
the crown, to do the fame at a court mar- 


* 
8 4 0 
. 


he & _ General 
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General Belford; and having, by dehre of 
the court, given his reaſons for it; they were 
adjudged to be inſufficient, and the general 
deſired to take his place; but he, with great 
propriety, declined ſitting as a member on 
the trial. I am much at a loſs to imagine 
what gave riſe to this method of proceed- 
ing; it cannot be founded on authority, for 
it is diametrically oppolite to the praQiſe of 


all the courts of law in the kingdom“; nei- 


ther do the articles of war, nor the mutiny 
att, give any ſanction to, or even make the 
leaſt mention of it, as it could not naturally 
be 2 chat a court martial would de- 


. By ah 3 law of England, 3 jurors 
may be challenged, the judges or juſtices cannot ; 
but in the courts where the proceedings are carried 
on, according to the civil and canon law, the judges, 

who like the members of courts martial are alſo 
| judges of facts, may be challenged. And they com- 
monly, of their own accord, decline fitting as judges 
| in a cauſe, where they may be ſuppoſed to be under | 
the leaſt bias or partiality to one ſide or the other, £ 
=; Uk Coke s Inſtitutes, fol. 294. 677. | 


H „„ 


FILED 2 oner of a privilege been 


1 HAVE 7 5 it Ka. chat the n 
to an officer, as a member of a court mar- 
tial; without aſſigning any cauſe, is a reflec- 
tion upon his charaQer as a man of honour, 

but this notion is founded on a wrong prin- 
1 ciple. A reſpettable tradeſman, or even a 
1 gentleman of rank and fortune in a county, | 
is never regarded i in a worſe li ight, for hav- 
ing been challenged without a cauſe, as a 
juror. For there are many objeftions to be 
made, where life, liberty, and property are | 
24᷑̃ ſlake, beſides his being of ill fame, as 
| will plainly appear, when I come to ſpeak 
| "of the cauſes, which the hw allows to be 


ll good challenges. 1 have only therefore to 
| © add, that it is certainly an unjuſt and illegal 


=: „ eee e e. LOR Oe pes 


H principle, and the Toner it ts 
I | | i . aboliſhed the better“. : fy 
EEE 266k | Tut 
| | * Sins the pulieaon of the eg edcon of thi 
treatiſe, 
; 
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j 


which a priſone qua von in a coun 
of low, Nee e lenge: peremp- 
torily or without cauſe, ſuch as high treaſon 
or miſpriſion of treaſan; it being enafted by 
83. Hen. VIII. 2. fl. 8. that ĩt ſhould nat 
be allowed in thoſe caſes; but by the 4. 
Philip and Mary 20. ſuch challenges were 
revived as to treafon; however, as neither - 
of theſe come under the denominatio 
military, crimes, L know of no.caſe; where 
wendest * a coyrt e "mu nee 
SHAW 1 eme a N S 


"44 hn ri ee vi 5 
emptorily be allowed of,. at a court mar- 
Bas . riſon t Anſell of it to 


eee egue t 6 
lenges by priſoners, brought before courts martial, 
and have always had the ſatisfaction, upon ſubmit - 
ting the matter to the court,* whether the priſoner 
ſhould: ſlew cauſe, to have a majority in favour of 
the opinion I have now advance end endeavour-” 
n. Dot. 


Hy _ 
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not a ſufficient 3 officers tow 


of it; and yet to obviate it, Tam rather at 
a loſs. © For I am very averſe to taking 


away any privitege from a criminal at a 


court "IRA, chat! is enjoyed in any other 


is no great pi 
dach! a thing happening, except in the caſe 
of ſome obſtinate fellow, who may do i it 


ability of 


merely to delay his trial, by a proper re- 
monſtrance from the judge-advocate, he 


may perhaps be perſuaded to decline his 


challenges, or at leaſt part. of them; but 


ſhould this not have the deſired effekt, and 
there is no opportunity of getting officers 


from the neighbouring | garriſons ; in this 


Or - 


caſe, if in any, his challenges might be over- 
ruled, without he ſhews good cauſe for them ; 
but this arbitrary method of proceeding 
1 ſhould be practiſed with the greateſt caution, 
and not made a agg 90 in n the . 


3 
4 
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— is er, the defilerata- of milĩ- 


tary men, with __ 10 e ue ee * | 
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to the members being alſo a part 'of the 


judge advocate's duty, I. ſhall take this op- 
portunity of making my obſervations on the 


preſent method of their being ſworn in. In 
2 nenen Ea law, eee are ſworn but 


r appointment as fuch, 


and on this, it is to be ſuppoſed, is founded 
the cuſtom of ſwearing the members of a 
court martial but once, although they uy | 


ſeveral different - priſoners. - However, as 


they ſupply the place, not only of judges, _ 
but alſo of jurors (who, in a court of law 
are ſworn on every different trial, though 


the jury conſiſts of exactly the ſame men) 
I ſhould think that it would be a more re- 


gular and legal method of proceeding, ik | 


courts, martial were to obſerve the ſame. © 
For there is the ſame reaſon, that the mem- 


ed bers 
* - & F 


U— — — . —ä— — 


| 


* AY 


"REATISE' ON 
CY 


1 ee ejdence in (the patty now be- 


< LA (ot 


% uy you.” | 3 * 


OST RT nn $1 $4; 


by jy * 2 pale * N ; 
„ 
* 


7 


C2 


+ 


3 evidence onthe yan ofthe cron, and al 
aer and furniſh him 
| AR Won or crimes he is 


* Attogh is uſual 0. the a 
K eee 
| General) Monkton, for the charge preferred againſt 

_ himby Major Campbell, (of which he wasmoſthonour-- 
ably acquitted) the general, upon hearing the crimes 
that were exhibited againſt him, in the king's War- 
rant, nee 10 the ente ths" de e the 


at war, ſome time before, ek which at ue. 

prepared his defence, differed from that now read in 
— therefore begged that the former charge 
might be read; but the court gave it as their opi- 
nion, that the complainant be at liberty to proſecute 
e 
which 


— 


* 15 


ES 


againſt ws of a bill of 


indittment from a grand jury in a court of 
law, -which 1s in geheral very explicit and 
particular, as to the manner, time, place, &c. 
in which the crime is faid to have been com- 
mitted, ſo ſhould the particular inſtances 


of miſbehaviour, &c: which are intended 
to be produced againſt a priſoner at a court 
martial, be aſſigned, and fully et ſorth in 
the charge, in order that he may provide 
his witneſſes, and prepare his defence. And 
it would not be improper for the priſoner 
to give in the names of ſuch perſons as he 
means to call upon as witneſſes, in caſe they 


are officers, to prevent them, as well as the 


| whath Major-General Monkion wah bee an- 
wer; and that, if in the courſe of his defence, it 
mould be material for him to ſhew, either that there 
| was any ſubſtantial variation between the preſent 
charge, and that originally exhibited, or that the 
latter indicated any greater degree of malevolence, 
or for any other purpoſe, conducive to his defence, 
it might then be proper to lay the firſt Fm, mw 
"hy anſwer to it, before the court. 


15 editions 
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- evidences for the crown, from being * 
bers of the court martial; for although, i in 
a court of law, it ſeems agreed, that it is no 


exception againſt a perſon's giving evidence 


for or againſt the priſoner, that he is one of 
the judges or jurors who are to try him, as 
on the trial of -one-Hacker, in the reign of 


King Charles II“. two of the perſons in the 


| commiſſion for the trial came off from the 
bench, and were ſworn and gave evidence, 


and did not go up to the bench during the 


trial, being judged by the court to be good 
witneſſes; and as to the jurors, the preſent 
practice, which now univerſally prevails, 8 
is, that if a juror knows any thing of the 
matter in iſſue, he may be ſworn as a 
witneſs, and give his evidence publicly 
in courtf, but not in private before his 
brother jurors. Yet, as members of a2 
court martial adt in the united - capa- 
| __ of Judges and i 0 s, and the OR. 


. * Kates report of divers WE: p- 12. be 
| # Blackſtone's Comment, b. 5. Þ- 376+ 


who. 
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. curing the ral, 

it might create doubts, whether members, 
' who left their places and became winger; . 
could again reſume the function of judges in 
the ſame cauſe; but the names of the wit- 


nefſeson each fide being previouſly given in, 
e e e even he ms wa a * 
i may eee 
a trial, that cir vill ariſe 


ch were not ; expeted e de char 
neceſſary, hs: may. de deen of: the 
court. It is impoſſible to guard againſt un- 
oreſeen accidents, but there is the leſs 
riſk of ſuch happening, by appointing (if 
poſſible) ſuch officers for the court martial, 
as were at ſome diſtance; and moſt proba- 
: bly” had no previous connection with, or 
knowledge of the matter in queſtion, which 
| ob alſo be the moſt certain method of 
preventing partiality to one fide or the 
other; but ſhould it ſo happen, notwithſtand- 
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ing theſe precautions, that a member of 

the-cours is found to be an effential evi- 
_ dence to either party, as the inveſtigation 
of pinky is the principle object of a court 
martial, it ſeems moſt equitable and juſt, 
that the practice, with regard to jurors, 
| ſhould, on this occaſion at legt, be adopted 
In preference of that with reſpett to Judges; 
and that ſuch member be ſworn as a wit- | 
neſs, and after giving his teſtimony i in open 
court, be allowed to aſſume his former ſta- 
tion as a member. In the caſe of Hacker, 
alluded to above, although two of thoſe in 
the commiſſion, for the trial. a not return 
to the bench, there ſtill remained other 
judges to paſs ſentence, which in annere caſes 
is poſitively defined by the law, and not left 
to the diredion of a judge; whereas, by 
martial law, the mode and manner of pu- 
niſhment to a criminal, is almoſt as often 
left to be decided by the members of a 
court martial, as the determination of his 
guilt; and therefore, by preventing a mem- 
bien ne, his . as ſuch, the 


parties 
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parties concerned vill be deprived of a vote 


in both, which.will often, make an een 
tial difference in a court, where ever 
vi EIT 85 a , * voices. . 
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07 the D iftinftion between. RI Fr 1725 


© efſaries, and the "rg Method. of 
bringing Offenders to Trial. af r N e 


ot eee 


i 


1 HE means and method of bages, of- 


triad; not hikes the adhs buſmeſsof 
ne members of a court martial, though con- 
due ve to it, I have Judged it more methodi- 

cal, to treat of theſe matters here, han to 
et ace ro 
court is appointed and formed; firſt of 


the diſtinction between the prine pain 80 e 
acceſfaries to a crime. 2 en x t Aut 


Pe: 2 
TR ; „0 574 ͤ wy 3&1 A | 
a ITY x Es 3 


* 


rie then 1 W aber a felo- 
ny is committed by divers perſons, the ſame 


* 
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man may be both principal in, and acceſſory. : 


to it *, as where A. incites B. to'commit a 


crime, and eee him n the 
nme „ ee 


is - When he may be demed principal 
| 2. When an acceſſory. 


_- bw 1 1 more alli 

opinion, that thoſe only were to he judged 
principals in felanyf,” who actually did the 

1 fact; as in murder, thoſe only who gave the 
mortal blow; in rape, thoſe only who actual- 
ly raviſhed the party, &c. and that thoſe in 
et WRITE wr preſet, ond abet- 


in, Few ofthe Crum, 249. Kabray's 
Reports, 197. 

+ Plowden's Comtient. ook 

t The reader will obſerve, that I have particularly 
| feleted the caſes relatide to felonies, they being the 
chief capital crimes that a court martial takes cogni> 
zance of, for enden chat head I rank a deſer- 


tion, &. 2 . 
. 5 LY ted 
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| OOO encouraged the doing of it; were to 
be deemed acceſſories, or at moſt principals 
in the ſecond degree only; but according to 
the preſent praiſe, all thoſe who aſſemble 


_ © themſelves* together with a felonious in- 


tent, the execution whereof, cauſes either 
the felony intended, or any other, to be 
committed; or with an intent to commit a 
treſpaſsf,” the execution whereof cauſes a 
felony to be committed, and continuing 
together, abetting one another, till they 
have actually put their deſign in execution; 
and alſo thoſe, who are preſent} when a 
felony is committed, and abet the doing of 
"oh as by holding the party whilſt another 
_ Rrikes, or by moving him to ſtrike, or 
delivering) a weapon to him who ſtrikes, 
are principals in the higheſt degree, in re- 
"08 of ſuch AYER as mcd as the on 


+ 45 N . 1 my Pl. "ag 5 
3 Hale's Pleas of the Crown, 216, . Staun- 
forde's Pleas of the Crown, 40. let. D. E. 
+ Inſtitute, 182. ; 
J Hale's Pleas of the Crown, 216. 
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ſon who does the fact, which, in judgment 


of law; is as much the att of them“ all, as if 


they had all actually done it; and if there 
were maliceſ᷑ in the abetter and none in the 
perſon who ſtruck the party, it will be mur⸗ 

der in the abetter, and only ee 
in the other. my 


1 0 like. manner any fldier, who ſhall - 


perſuade another to deſert the ae e or to 
commit any other crime, contrary to the m- 


litary code of laws, will perhaps be found 


more deſerving of puniſhment than he who 


aQually commits: the crime. By the third 


article of war of the ſeventh ſeQion, any 
commiſſioned or non-commſſiond officer, 


commanding a guard, who ſhall knowingly 
and willingly ſuffer any perſon whatever to 


go out to fight a duel, ſhall be puniſhed as 
| a challenger; and all ſeconds, promoters 


| and carriers of challenges, in order to duels, | 


8 4 : 


* Then! $ Commentivind „98, 100. 


Fan 


$2 3 


+ Hawkins's Fleas of the Crown, b. 2. c. 41. f. 
£14 „„ 


Hal be deemed vs nern, and be put 
niſhod accordingly. 


Ir is fufficient® in POOR: to is ah 
abetter a principal, that the perſon who 
does the fact is encouraged and embolden- 
ed to it, from the hopes of preſent and im- 
mediate aſſiiſtanee, from the abetter, whe- 
ther he be within view or not of the factfr. 


TuosE who, by accident, are barely pre- 
ſent, and are merely paſſive, and neither any 
way encourage it, nor endeavour to hinder 
it, or apprehend the offenders, ſhall neither 

be judged principals nor acceſſories, yet if 
they be of full age, they are highly puniſh- 
able fortheir negligence, both in not endea- 
vouring to preventf the felony, and in not 
worn to i marr Ar offender: 


5 


+ Hawkins's Pleas of the Crown, b. . e. 29.8. 
+ Hale's Pleas of the Crown, 216, 217, 


* 
* . and 
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"wh if they any way ſhewed an aſſento 10 
the felony, they may be puniſhed as princi- 
pals in it, becauſe the ſhewing ſuch aſſent 
could not but give encouragement to it. 
By both the alt for, puniſhing men Ang 
in caſes of n it is made 2 -eapital 
crime, for any officer or ſoldier, who being 
preſent, does not uſe his utmoſt endeavours 
to ſuppreſs the ſame; or coming to the 
knowledge of any mutiny or intended muti- 
ny, does not, without delay, give informa- 
tion thereof to his nnn officer. 


2. - In wha caſes 3 ma i 10 he deemed | 


Þ . be MOORES that the law makes 


a difference between an acceſſory before, 


9 108. Nay's rep. 555. Staunford's Pleas of the 
| Crown, 27. 
+ Art. . : 
9 Seck. 2. art. 4. 
5 : I 3 


* 


Ms 
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and an acceſſory after the fact. AS to thoſe 
who may be deemed acceſſories before, it 
is agreed®, that whoever by hire, command, 
counſel, or conſpiracy; and who by ſhewingt 
an e l likeing, approbation, or aſſent to 
_ another's felonious deſigns, abet and encou- 
rage him to commit it, but are ſo far ab- 
ſent i when he actually commits it, that he 
could not be encouraged by the hopes of 
any immediate belp or aſſiſtance from 
them, are all of them acceſſories before the 
fact, both to the felony intended, and to all 
other felonies'which ſhall happen in and by 
the execution of it, if they do not expreſs- 
ly retrat and cauntermand their +: cpa 
ment 8 before it is an, committed. 


15 the felony [be the fame in {ubſtance 


„ 2 Inftit. a Hale's Pl. of the Crown, 217. 

+ Inft. 182. Plowden's Comment. 475.6. 7 
+ Staunford's Pl. of the Crown, 40, let. D. E. 

9 3 Inſt. 51, Hale's Pl. of the Crown, 217, 218. 
| Plowden's Comment, 4750. 2 ns s Hiſt, Pla. 

For. 61 71 | . 


* | 
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| 1 was intended, and varies only in 
| ſome circumſtances, as in reſpe& to the 


time or place at which, or the means | 
whereby it was committed, the abettor of 
the intent is altogether as much an acceſ- 


ſory as if there had been no variance at all 
between it and the execution of it; as 
| when a man adviſes another to kill ſuch a 

one in the night, and he kills him in the 
day; or to kill him in the fields, and he 
kills him in town; or to poiſon him, and 
he ſtabs him: or, if a ſoldier adviſes an- 
other to deſert at one time, and he does it 
at another; or to betray one gate of a town 
to the Enemy; and he te another. 


— 


4 Bur ib TIRE commianh or adviſes an- 


other to commit a particular felony, and 
he commits another“; as to burn the houſe 
of A. and he burns that of B. or to ſteal 
an ox, and he ſteals a horſe; or one ſol- 
dier incites another to deſert, and he mu- 


| * Hale's Pl. of the Crown, 217. Plowden's Com- 
ment. 475. 


- 
* " 
wo — 3 — ———ñœ?1 1ñ—— 
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— 


6 "TREATISE. on 


tinies, he in hot an acteſſory, becauſo che 


F « done m__ eee n was 


H ke I 1 4 lay which 


lie knows to be intended, is guilty only of 


miſpriſion of felony, and ſhall not be judged 
an acceſſory, ſays Sir William Staunforde* ; 


but by the articles of war, in the caſe of 


mutiny, the barely concealing of it is made 


| Capital, as was juſt now obſerved. 


a 


* Now, with regard to thoſe caſes, where- 


in a man may be deemed an acceſſory after 


the fat: he may be deemed ſuch, by re- 


ceiving one who was an acceſſary before, as 
well as by receiving a prineipalf. Any 
_ affiſtancef whatſoever * to one known 


* Diess of the Crown, 37, EN, PE 5 
1 Staunforde's Pl. of the Crown, 43. lett. D. 


Lambard's juſt. of the peace, b. 2. c. 7. K 291, 


n ty 


-to'bea felon, in order to hinder his being 
_ apprehended or tried, or ſuffering the pu- 
niſhment to which he is condemned, will 
make the receiver an acceſſory after the 


fact; as where one aſſiſts another with mo- 


ney or viQtuals, to ſupport him in his 

eſcape; or where one harbours or conceals 
in his houſe“ a felon under purſuit, by rea- 
ſon whereof the purſuers cannot find him; 
and much more, where one harbours in 
his houſe, and openly proteas ſuch a felon, 
by reaſon whereof the purſuers dare not 


| take him. It is however neceſſary that a- 
man knowf of the felony, in order to make 


| him an acceſlory, by receiving that felon. 


Aux perſon who ſhall be acceſſory to de- 


ſertion, by harbouring, concealing or affiſt- 
ing any deſerter from his majeſty's ſervice, 


knowing him to be ſuch, is liable upon con- 


viction, by the oath of one or more cre. 


dible witneſſes, before any of his r, 3 


* Hale” s Pleas of the Crown, 218, 


+ daa 4+ let. 9 3 
juſtices 
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" juſtices of tho peace; to a ſine of five DO 4 8 5 
10 6 levied by diſtreſs, and ſale of the 


1 goods and chattels of the offender; and in 


muſt be obſerved, that if one man charged 


| caſe of a default of ſufficient goods and 
_ chattels, he is to be committed to the com- 


main-prize, for the ſpace of three months, 
or be publicly _ at e eren | 
. u oe” | | 


' * 
. 


Se.” 


| ie ad: 10-the hal of acceſſories, i it 


_  vith being a principal is acquittedf of the | 
crime, another charged with having been 


mon goal, there to remain without bail or 


adan acceſſory to it, ſhall be diſcharged; for 15 
iin 70 e n ate js 


W. ITH reſpeli to the means 5 method 
of mer * whether eee or 


25 AB bor puniſhing mutiny and deſertion, an, 55. f 

+ Hale's Pleas of the Crown, 221. | 

14 Coke's Rep. 436. e Pleas of the 
48 47. let. F. | Roo 


"accellaries, 


2 
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15 Lietnie to ns according to che ordi- 
nary praftice of the courts of law, they 
muſt be, firſt, arreſted or apprehended ; 
ſecondly, impriſoned or eee . 
| TO ne inditted PTE 


* 


AMS Gade again wield Win are to 
be dealt with nearly in the ſame manner; 
for, in the firſt place, all officers, both mi- 
litary and civilf, are authoriſed: to appre- 


hend them; and ſecondly, the articles of 


warf.' dire&, that whenever any officer or 


ſoldier ſhall commit a crime deſerving pu- 


niſhment, he ſhall, if an officer be put in 
arreſt by his commanding-officer; if a 


55 non-commiſſioned officer or ſoldier be im- 
N priſoned till he ſhall be either tried by a 
court martial; or ſhall be lawfully diſchar- 


ged by a proper authority; and though the 


articles of war do not make mention of an 


Ane being ame to Fl 70 a cul- 


* Hale's Hitt. 83 Cor.. E. 10, 3 
+ AR for puniſhing mutiny, fone 51. 


a 
*, 84 5 2 ul 5 . Nr * n 
* r ee Ys e 
= *% 
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army, = thor when ee an 
officer is not of a capital nature, he is ge- 
nerally allowed to be in arreſt at large: 
that is, to walk about, within certain limits, 

without a ſword: for, as impriſonment, 
previous to convittion, is only for ſafe cuſ- 
tody, and not a. puniſhment, in this du- 
bious interval, between the commitment 
and trial, a priſoner ought to be uſed with - 
the utmoſt humanity ; nor need he be ſub - 
jetted to other hardſhips than ſuch as are 
abſolutely requiſite for the purpoſe of con- 
finement only, unleſs where be ny: 
"_ nns eee | 


1 Ann of So ſhould hs 
ee. As well ns d ee of it; 
| confinemen ſhall continue. more : than cight 


®.2 * 8 3 | Inſtitute 34 Blackflone's 
+ Commentaries, v. 4. p. * 
By Sett. 15. art. 18. 


= days, 
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days, or till ſuch time as a court martial 


can be conveniently afſembled. A priva- 
tion of liberty is of itſelf far from a trifling 


puniſhment, particularly when attended 


with ſeverity. It ought, therefore, to be 


made of as ſhort duration, and of as much 
eaſe to a priſoner, as poſſible; for as every 
man has a right to be ſuppoſed innocent, 


until he is legally convicted, we ſhould do 
all in our power to avoid the riſk of 1. 


niſhing the guiltleſs. ; 


„ with cone: to 1 
the martial law knows of no ſuch mode of 
proceeding, unleſs, as was before obſerved, 
the opinion of a court of enquiry may be 
allowed-in ſome meaſure to be the ſame. 
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OO CHAPTER I. 
of Arraignment and ts Incident. 


Havi NG in the former part ſneww 
what methods are to be taken to bring an 
offender againſt martial law to trial, I ſhall 


now endeavour fo explain in what mannet 


he is to be proceeded againſt after his be- 


ing brought into court ; 2a; firſt, of his 
arraignment. | 


Fe means the calling the 


offender to the bar of the court, to anſwer 
the matter he is charged with®; and in 


doing n the law diretts fr, al indeed 


«  Hale's Hit. Fi: Cate c. 28. | ; 
+ Hawkins's Pl, of the Crown, b. 3. e. 28. f. 1. 


common a 
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common compaſſion points out to us) that 
1315 every perſon ought to be uſed with all the 
1 humanity and gentleneſs, which is conſiſtent 
witch the nature of the thing; and under. 
no terror or uneaſineſs than what proceeds 

tom a ſenſe of his guilt, and the misfortune 
ol his preſent circumſtances; and therefore 
+ | ought not to be brought tc 
contumelious manner, though charged with 

dhe higheſt crimes “, as with his hands tied 
together}, or any mo of ignominy and 
reproach, nor even with fetters on his feet, 

unleſs there be ſome geo, an ne 
or reſeus. . 


Vron the cs of a nent i in 
' court of law, he is called upon to hold 
up his hand while the inditment is read to 
him; but at a court martial this ceremony 
| is not required ; nor indeed in a court of 


> Hale's H. P. © c. 28. 


| + Braſton de legibus ei conſuetudinibus Angliz, 
yy E 187 
; „ OY { „ 


anna , 1 — 
2 . the perſon named, it is fully fun- 
The crime of which he ſtands at- 
e then dſinly red im and the 


guily or not guilty pes . hn by 
ge-advocate, when he will either 


- 


cumſtances me be called 
or he Nags Ae 


N 4 ag © mall be hoot. 5 
<a of in the next chapter; but firſt, 1 . 
conſider theſe incidents to the arraig men, 
1 en _ and confeſſion. Sh 


. © 7 Nanding mute. JJ. TE: go £28 
£ : * 3 a - 


Wh. "lr a man, „ 3 
| neking t ll in calesof felony, the count 
Sos l GU n 


* 


55 Blackſtone” 5 Comment. b. 4 6 %%. 7 * oy 5 . ; FS 
47 Hale's Hin. PL Cor. . 3 5 2 


"5 = wb? 
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5 | 1 ; ! £7 
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Rand mute, or confeſs the ſalt; which eir. 1 


r 


* 1 


* 


v. # | 


2 SS 


6. int . HOWS f 6 £9 1 
N 3 


one, who may very juſtly be ſaid to have done ſo. 


to enquire whether. he 
Yo. os the att ond 


* * * k us a. 4 15 BY =P : : 1 
* 25 XL 4 8 2 25 1 4 7 1 9 8 a "is 8 * 2 Bots n 
R 83 12 = 3 13 * * So 1 "YE * 


8] er, ome > © bros 


| Tn ike mann 


* Halen HP. c. 17. Hawkins's r. of the 
Crown, b. a, c-g0, f. 7. | . 
+ Asit is rather unccmmon to meet. with crimi- 


- who ftand mute (what the law terms) by the 
aſt of God, I ſhall inſert a remarkable inſtance o 


petzediy overtaken by thoſe ſent i in purſuit of him, 
whilſt he was merry-making with ſome peaſ = | 
the ſudden ſurprize had ſuch an effekt on him, that 
after having made a loud cry, on the firſt 8 
became quite ſtupified, and ſuffered himſelf to be 


COURTS MARTIA „ 


: Sal be the nn and all other mat · 15 
ters touching the felony which he might have 
pleaded in his defence; for ſince it is not 


bis Faiilt that he did not plead; there: is no 


reaſon why his trial ſhould be in a more 
| looſe and ſummary manner, or any 150 
leſs regular or ſolemn than if he had. But 
whether judgment of death can be given 
1 ſuch a wee aer 8 never 


led away, without making the leaſt refitance; and. 


| when, he was brought to a trial, could not be 


Prevailed upon, by any means, to ſpeak a ſingle 
word. He was as immoveable as a ſtatue, and did 

not appear even to comprehend any thing that was 

ſaid or done to him. Being afterwards committed 
to priſon, he neither eat, drank, nor ſlept; nor 
had any manner of evacuation. Neither threats, 
promiſes nor prayers, could draw an anſwer from 
him, but he ſtill remained motionleſs, as if deſtitute 
of all ſenſation. At laſt, his irons being knocked off, 
he was led out, and deſired: to go where he would 
but he neither could ſtir hand nor foot, nor compre- 
hend what was doing to him; and after ſpending 
Kati ks in this Rats he at laſt * n dead, 


K 2 725 5 2h pleaded 
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| — and can ſay nothing in arreſt of 


de 

1 SLE 7 „ 

Ju ee PRO ermined e. 
* wa, 


a an winks Bow in 8 | ma- 
lice, he may be ſaid to do fo, when, upon 


being arraigned, he makes no anſwer at all; 

_ anſwers impertinently, or foreign to the 

_ purpoſe, or refuſes to put himſelf upon his 
trial as the law direQts?. But after a man 


- _ hath confeſſed himſelf guilty, or pleaded, 


and put himſelf upon his trialf, he ſhall not 

bde deemed to have ſtood mute on account 
bl his ſubſequent filence ; but the trial ſhall 

7 proceed, and the like on: | be given as 


| in common caſes. 


. LING 1 of I $7 


if by the 33. Hen. VIII. 1. 2. it is 

enalted, that notorious felons, who are 

openly of ill fame, and will not put tem- 
n ne, | 


'* 2 Hale'sP. © „„ 
T. Hawkins 8 Pleas of the Crown, b. 2. 6. 30. . 


and 


"+ Halen P. C. . | - 4 * 


. 
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and hard impriſonment, as they who re- 
fuſe to ſtand to the common law of the 
land; but this was not to be underſtood of 

ſuch priſoners as were e taken ve Tg ſuſ- 
e 1 | 


Tos mans . pits . ef dure, or or 
Penis and hard puniſhment, as recited by 
Fale“ was, © That he be ſent to the priſon 

from whence he came, and put into a dark 
lower room, and there be laid naked upon 
the bare ground, upon his back, without 
any cloths or ruſhes under him, or to cover 
. him, except his privy parts; his legs and 
arms drawn and extended with cords to the 
four corners of the room, and upon his 
body laid as great a weight of iron as he 
can bear, and more; and the firſt day he 
ſhall have three morſels of barley bread, 
without drink; the ſecond day, he ſhall have 
three draughts of water, of ſtanding water 
next the door of the priſon, without bread, 


| and tus 90 h his diet it neee I ot. 
Bur 


3 Hale's Hiſt. pl. cor. 219. 8 
505 eee that any man ſhould 5 
+, | 5 HOO 


. 
— 4 8 „q » * 
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Bort to o thi credit of the pref age, this. 
15 ſevere 


ben himſelf to torture and certain Goth rather 
than put himſelf upon trial, by which means he 
might have a poſſibility, however ſlight, of eſcaping 
puniſhment; and if he ſhould be convicted, an caſy 


death would be his only ſuffering: although ſome 


few may aft thus, merely from obſtinacy and caprice 


*(an inſtance of which occurred lately at Kingſton 


aſzes) yet the more probable cauſe in general ſeems | 
to be a regard to their poſterity ; their landed pro- 


perty, in caſe of ſtanding mute, being preſerved to 
chem, whereas upon a conviftion of felony it be- 
comes forfeited. Theſe circumſtances were par- 


ticularly exemplified in the caſe of a Mr. Calvery, 
of a good family in the north of England, who 
being 2 man of violent paſſions, conceived a Jea- 
louſy againſt his wiſe, which, by ſome unfortu- 
nate accident, was turned to ſuch a frantic rage, 


chat early one morning he murdered her, by ſplt- 
ting her ſkull with his battle-axe, and forced 
| ſeven. children ſhe had by him, to leap off the 


battlements of his caſtle, into the moat which 
ſurrounded it, where they all ſtuck faſt in the mud, 
and were ſuffocated with the ſlime on the water; 

he then mounted his horſe, and galloped towards a 
farmer's cottage, where one of his children, an in- 
fant at the breaſt, was at nurſe. Whilſt upon the 
road, he was nine in . and horrid ſa- 
1 Fanden 
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RW e een from which wee | 


tisfaRion upon ho . of hs. 3 matter. 
wanting to the final completion of his zealous re- 
revenge, the moon on a ſudden was darkened, he 
loſt himſelf in the midſt of a thick foreſt; the thun- 
to war againſt him, and ſummon him to judgment; 
and the pale lightning, appalling his ſoul, was to 
his frantic imagination the fire of hell, preparing 
puniſhment intolerable, and tortures excruciating to 
millions of ages. He ſtopped, relented, repented ; 
ſurrendered, and ſubmitted himſelf to juſtice. After 
having made his peace with heaven for the murder 

of his wife and children, he was agoniſed by the 
. thought of his having deprived the child thus ref 

cued from his danger, even by the immediate inter- 
poſition of Providence itſelf,” of the eſtate and dig- 
nity of its anceſtors, and of leaving it, inſtead of is 
due inheritance, poverty, and the infamy of ſuch a 
father. He conſidered, that when convicted, his 
eſtate muſt go to the crown; if he, with his own 
hand, ſhould anticipate the ſtroke of juſtice, it muſt 
alſo become forfeited ; he therefore ſtood mute, upon 
being arraigned, and ſubmitted with ſatisfaction to 
the penalty attending that behaviour, and perſevered 
wo ao ob moſt excruciating pain, with the pati- 
| K4 | ence 


„ 


a o 
” L 2 5 . 
We, 5 3 a * 
. 2 + 
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N ee — 3 it Tun wed wo a 
ſtatute of the 12th Geo. III. ch. 20. that any 
perſons ſtanding mute upon their arraign- - 
ment for felony or piracy, and not diretily 
An to ſuch felony or piracy, ſhall be 

nvicted thereof, and the conyiftion have. 
al the ſame conſequences in every reſpeQ, 
às if ſuch perſons had been convicted by ver- 
42 or x Confelion of ſuch felany or piracy, 5 


e 


9 In —_— to conſehon; it may 
be either expreſs or implied. 


A. ah confelfion is, win, a ie 
Are by confeſſes* erime N is —_—_—— 
bo tra in che ſtrongeſt iQ 


oe Rt: ? IN? 


_ ence SE a proto-mariyr and e preſerve his 

cftate for the child. | 
Upon this wragical lad is 1 8 
tte Yorkſhire tragedy, 3 by ſome to have 

been written by Shake 


's Pleas of pu + Crown, 142. OY pg 
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— 
the e repugnancy. 8 


nderneſs to ab life of the ſubjeQ, and 
will generally adviſe the priſoner to retra& it, 
and plead; for in caſes where life is at ſtake, 
the court ſhould be very tender in giving 
judgment too haſtily. And where a perſon, 
upon his arraignment, actually confeſſes | 
ſelf T guilty, or unadviſedly diſcloſes the ſpe- 
cial matterf'of the fact, ſuppoſing that it 
doth not amount to felony, whereas it really 
does, yet the judges, upan probable circum- 
ſtances that ſuch confeſſion may proceed 
from fear, menace, or durefle ; or REM, 


ba Keelyng's rep. of div. caſes. p. 11. Y | 
+ Hale's H. P. C. 225. Bee Commenta · 
ries, b. 4. p. 24. 


Þ 11, Hen, VI. c, bg, : 
weakneſk. 


— 


———ů—— —— — —— >. be 
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eſs or ignorance, may refuſe to record 
much conſeſſion, and ſuffer. the hat to 


plead not guilty. 


bei en e defend- 


ant, in a caſe not capital; doth not diretly 


own himſelf: guilty, but in a manner admits 


of it, by yielding to the king's mercy, and 
_ defiring to ſub, ect himſelf to a ſmall puniſh- 
ment; in which caſe, if the court think fit 
to accept of ſuch ſubmiſſion, and make an 
entry that the defendant pofuit ſe in gratiam 


regrs, without putting him to a direct con- 
feſſion or plea, the defendant ſhall not be 


eſtoped to plead not guilty to an action for 
_ the ſame fact, as thall be where be grand 


para pos we 


{| 
* g. Hen, VI. 66. a. 


l 


E 
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LOT CHAPTER II. 3 
Of the ſeveral Pleas Criminal may make uſe 5 


Tus moſt uſual plea upon the arraign- | 
ment of a priſoner, who neither ſtands 
mute, nor confeſſes, is that of not guilty, or 

the general I ue, upon which plea alone the 
priſoner can receive his final Judgment of 
death ; and whatever ſpecial matter a man 
may have to offer in his juſtification, 3 it can- | 
not be put in by way of plea, but he muſt 
plead the general iſſue, not guilty, and give 
this ſpecial matter in evidence, which if true, 
muſt in effect amount to the general iſſue, 
and render the perſon not guilty, as dearly 
and effektually, as if it were, or could be 
ſpecially, pleaded®, 5 


Bor there are ſpecial pleas, in bar of the 
charge, which perhaps the priſoner may 
avail himſelf of, ſuch as that of autre ſois 
acquit; that is to ſay, that he has already 


o Blackſtone's Commentaries, b. 4. p. 333 · 
| 1 been 
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been tried and acquitted of the crime he 
ſtands accuſed of; or that of autre fors, at- 
taint or convif#; that is, having already been 
attainted or convicted thereof; which are 
called pleas, in bar of the (indictment or) 
charge, and are certainly ſufficient pleas to 
entitle him to be diſcharged, if he can pro- 
duce the record® of his acquittal or con- 
- viſion, or even good evidence to prove it ; 
for a man ſhall not be brought in danger of 


_bis lifet for one and the ſame offence more 


| 124 


| bene; nor r ſhall an wrench or a 2 ſoldierf 


Aleph ating ee of al e 
martial are lodged in the judge-advocate-general's 
office.in London, and any perſon may obtain an au- 
copy of any particular trial, upon appli- 


cation, and paying the ordinary charges; and the 


caſe recited in the text ſhews the neceſſity of the 
original proceedings of all regimental and garriſon 
courts martial being preſerved by the proper offi- 
cers of the tr 9h . * e in 
"_— they are hela. 

' + Staunford's Pl. of the Crown. 101. let. E. 

4 AQ for puniſhing. mutiny a md Safe tion 
aft. 10. | 


Ac. 


convicted 
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convicted or acquitted of any offence;- be 
liable to be tried a OTE 2 ſame 
ei valet inte eadd'of; an appeal from 
a a regimental to a general court martial. 
But the acquittal“ of a man as a principa 
is no bar to a ſubſequent proſecution nin 
him, as an acceſſory after the fat, becauſe 
ſuch acquittal clears him only of the charge 
of having committed the fact, which being 
a crime entirely different from that of re- 
no more reaſon that the acquittal of itſhould 
bar a proſecution for the receipt, than ii 
they were offences that bore no manner of 
in many booksf of authority, that the ac- 
quittal of a man as principal, is a good bar 
to a ques proſecution of ham as an 


* Hale's p. C. 244. 0 

| „ Hawkins's P. C. B. 2. c. 35. f. 11. 

1 Staunford's Pleas of the Crown, 44- ler. = * 
let, A. B. * C. 244. | 
acceflory 
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| acceſſory baun for ſuch an acceſſory is in 


ee nes "which clears a man ha 
being guilty of the fact, doth conſequently 
clear him from being ſuch an acceſſory; yet 
in ſome books* it is holden, that a man who 
hath been acquitted as a principal, may be 
tried again as an e . as well 
as *. | 15 ü 


„„ 


ns agreed, that an acquittal -/ 


aſter, is no bar to a ſubſequent proſecution 
85 e him as a principal]... OE 


Ln: a pardon. may. 5 eee in 


bar, as at once deſtroying the end and 
n of the inditment or charge by's re- 


„ Keilword's rep. 107. h 

+ Crompton's juſt. of peace, 43, 30. | 

} Crompton's juſt. of peace, 4g, Pl. go. Haw- 
nnn crown, b. 2. . 85+ l. 12. 


mitting 5 5 


1 
1 


Youu 


pleas in bar, it will be neceſſary to obſerve, 
in general, that although, in civil actions, 
when a man has his eleftion, what plea in 
bar to make, he is concluded by chat plea, 
and cannot reſort to another, if that be de- 
termined againſt him. Vet in criminal pro- 
ſecutions, in ſauorem vitæ, when a priſoner's 


| covnrs MARTIAL, 159 


mitting that puniſhment, which the . 


m is en to En; „ ILL T&D 3 


. ns to theſe. . e 


plea in bar is found againſt him, ſtill he 


ſhall not he concladed or convicted thereon, 
but he may, notwithſtanding, plead the ge- 
neral iſſue, not guilty. For the law allows 
many pleas, by which a priſoner may eſcape 
. death; but .only one plea, in conſequence. 
- whereof it may be inflicted; viz. on the 


general iſſue, after an impartial examina- 


| tion and deczhon of the fats}. | 


© Blackſtone 8 1 b. 4: p· OY P 
Ly 2 Hale's p. c. 239. | 
el W comment. b. 4: p- 292. 
5 IS TERRE 
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Tuzux is ſtill another oft — 


nen eek wv ebenen. . 


nies the offence; asifa 
man be indiQed for a rape, at the ſheriff's 


tourn, or for treaſon at the quarter ſeſſions; 
1 ae e 


| Head the crime alledged®; and * 


like manner, if a regimental or garriſon 


court attempt to take cognizance of mutiny 


or deſertion, or any capital crime, their ju - 


 rifdifiont being expreſaly confined to ſmall 
| offecices; or a bac court martial, 'of 8 


Frans” mene Proeeed to the ud of 


_ | afield officerf, or the preſident in any caſe 
is under the degree of a captain, an-excep- | 


WY een 


+ Articles of war, ; 15. A. $2 


1 AR bor puniſhing mutiny, c. 2. 4 
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eee courts + martial are! aut 
take cognizance of all crimes, not ee 
all diſord ee ee which officers 
a ſoldiers may be guilty of, to the preju- 
dice of good order and military diſcipline, 
which are not enumerated in the foregoing 
articles, and puniſh them at their diſcre- 
tion; and upon the authority of this article, | 
it has been too much the cuſtom in the army 
to try ſoldiers by court martial, for thefts 
and other crimes, cognizable before the 
courts of law; although it ſeems queltion- 
* able, whether an exception might not, in 
many caſes of this ſort, be made to their 
juriſdiction. For the mutiny actf and ar- 
ticles of war. expreſsly dire&, that any 
"officer, non-· commiſſioned officer or ſoldier, , 
who ſhall be accuſed of any capital crime, 
violence or offence againſt the perſon, ef. 


tate or Property of any of his _— 3 dale | 


''s Atv of war, e, ee 
by 8 


* ; 
" * 
I a * . « 
5 * 8 
56 ; 
1 0 
FFF 
, 
— 
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. which is uniſhab „ 
land, ſhall be delivered over tothe civil magiß- 
_ ere e, PTR under the 


nnen 1 
| terly omitted) chat particularly authoriſed 
courts martial to take cognizance of all ſo 
diers accuſed of ſealing from their com- 
rades. This is a ſpecies of theſt (and the 
only one) that ſhould come before a mili- 
- tary court, not only from its tendency to a 
_ breach of good order and diſcipline, but 
becauſe the plaintiff or proſecutor would, 
under the like circumſtances, be amenable 
before the ſame judicature; whereas inthoſe 
5 committed by ſoldiers on citizens, the cafe 
$ widely different, a court martial having 
1 no power over the latter, and therefore 
1 cannot put them on ſuch a footing; a courr 
of law then, having equal juriſdiaion over 
both, ſeems to be the juſt and legal place 
of trial for all other thefts, and ſuch like 
- Erimes committed by ſoldiers, againſt the 
municipal laws of the land. 
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CHAPTER.» at, 
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Paencusw to the nn 
bers being ſworn, the judge · advocate is to 
recite to the ſeveral priſoners the names 
of thoſe who are appointed for their judges, 
in order that they, as well as the judge-ad- 
vocate himſelf, as counſel for the crown, 
may challenge ſuch, (if there be any) as 
hey would except againſt; for no jurorꝰ can 
be challenged?, either by the king or pri- 
ſoner, without conſent, aſter he hath been 
ſworn, whether on che ſame days. or ona 


6: „ The term juror may. be juſtly 1 td a. 
member of a court martial, as well as to a jury man 
in a court of law, being derived from the latin verb 
' Juro, to ſwear; from hence thoſe ſworn on a trial ate 
called jurors. I ſhall thexefbre uſe the word indiſ- 
eriminately, except where I have occaſion to make 
a diſtinction between a member of a court 1 


b and a jury-man in a court of law. 


+: Velverton . 2. Coke upon Littleton, | 
_ n 5 
E 2 former, 


* r * * 8 e 
8 5 4 ” ” , N 12 Se a « 
» 
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* OM on the ſame trial, . it be for 


* 


ſome cauſe that ha 4ince he was 
ſworn. Challenges are of two kinds, viz. 
1. Without any cauſe ſhewp, which are 
3 called perethptory” Challenges. F 

© With cauſe ſhewn; the nature of each 
0 which I ſhall conſider ſeparately ; and 


: * e A Eb * 75 14 18 FAG K T; by $i, * 2 9 7+ 


iſt. "CitatiaNcss without cauſe ſhewn, 
or peremptory challenges. By the common 
1. 


law, the king might challenge peremptorih 
8 many as he thought "fit, of any jury r 


turned to try a cauſe in which he was a 


party; but this is remedied by 33 Edward . 
commonly called an ordinance for inqueſts, 
wy which 1 it is enatted as follows : * Of i in- ; 

queſts: to. be. taken before any of the Juſ- 
e tices, and wherein. our lord the king is 


4 party, howſoever it be, it is agreed and or- 


dained by the king and all his council, 
that from henceforth, notwithſtanding i "op 
"« he alledged by them that ſue for the King. 
« that the j jurors of thoſe inqueſts, or ſome 


| « of them, be not t indifferent for the king; | 


* 


e 122 N | 8 Ta yet 
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'® Nr fuck: inqueſts: ſhall'n not W un- 
haken, for that cauſe; but if they, that 
4 ſue for the king, will challenge any f 
ED. e ae ſhall-affign of theirichal- 

enges a cauſe certain, and the truth of 
e the ſame challenge ſhall be enquired into, 
according to the cuſtom of the court. 


* 7 * „ „ te ae BORE. 8 5 5 : by * £2] 3 — \ 
* 4 2 2 „ 


Howzvxx, if the king challenge a 4 
in a court of law, before the pannel is pe- 
ruled®, he need not ſhew any cauſe till the 
whole pannel ; is gone through, and, it ap- 
pears that there will not be a full j jury with- 
out the perſon ſo challenged; and if the de- 
fendant, in order to oblige. the king to ſhew 
cauſe, challenges tous paravaillest,' yet it hath 
been LIES that the defendant ſhall be 
firſt put to ſhew all his cauſes of womans „ 
N the © dg need ſhew any. by 


8 ets Pl. If) the crown, 163. let. A. 8 


Sthte/Trialsfv; 2. 874. v. 3. 2 £869.” "£42 7 00097 
Þ +. State, Trials, Ve. + ag D Reports, 


473: 47 4 5 8 
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By the common law allo, a priſoner tried 
for ſelony was allowed to challenge as many 


4 he thought fit, under the number of three 
full juries, z. e. not amounting to more than 


thirty-five; but by 22. Hen. VIII. 14. Pl. 7. 
it is enaGied, and by $2. H. VIII. g. made 


lony, &c. be admitted to any peremptory 


challenge, above the number of twenty. 


; AncitnTLY, if a prifoner challenged 
peremptorily above the number allowed, he 
was to be treated as one who ſtood mute, 
or be adjudged to ſuffer death ; but if he 
challenges above twenty, as the law ſtands. 
at this day, he ſhall not have judgment of 
death, but only his challenge ſhall be over- | 
ruled, and the 3 jurors worn. 5 


2d. Craitevess for cauſe. 


Having premiſed that it is a general 
rule“, that wherever the king is a party (as 


** Coke upon Littleton, 158 a, State Trial: v. 3. 
235 : | , | + %3 | 5 
1 he 
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he is at all courts martial) he who chal- 
| lenges for cauſe muſt ſhey it preſently, and 
not have time till the pannel is peruſed, as 
the king ſhall, where he takes a challenge ; 
and that after a prifoner hath challenged a 
juror for cauſe, and his cauſe hath been diſ- 
allowed, or found againſt him, he may ehal- 

lenge® the fame juror peremptorily, before 

he is fworn. 1 ſhall proceed to ſhew what 
are allowed by law to be good challenges, 
when ee ee 15 


Tas ate ahi aſks ber which a lanes 
in a ent of ly may e challenged, ſueh 
as want of freehold, non-refidence in the” 
country, &c. which cannot happen at a 
court martial, e een 10 
F e 


Finzr; By 25 Edw. 111.- c. War Mw ay 
_ « difor ſhall. be put in inqueſts, upon the 
_« deliverance of indictees of felonies, if he 
SM be alleged for that ſame cauſe by him 


0 37 Hen, VI, 8, 17. ; dE 
N ' « who 


ſo intliged,” Aude exception 
old. adn has, he hath. found an in- 
Gwen again. "he party for . ome. 


on the trial of ſuch indiewent, bur allo. 
upon dhe trial of, anpther, indifment or 
the lame. matter? is her, 
ueſtion, or ſee to be material, though 
not da in ee zmbers of a en 
; may hs 1ealure, be eee e ta. a 
N may therefore, by this ſtatute, 
be challenged and een. againſt, {as 
embers, of a court martial, held eithe 
che ſame cauſe; or upon the trial of another 
aQtion, wherein the ſame matter is in queſ. 
tion or happens to be material, though not 
direQly in iſſue, as is expreſſed in the ſta- 
tute, if they have given an opinion, as they 
are ſometimes directed to do. And in cafes | 
of appeal from regimental to general courts” 
| martial, tlie mon age e me hold your 


Wal 10 SH: 50 145; 7 

ES Hen. IV. 25 Pl. 4 4 Cie upon Lindeton, 
TTY AT 
bg 7D WED 5 againſt | 


: for 


— 


f 
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againſt any member of the" former being. 
n the iudges on the latter... 


. 4 * * 


en 4076; wit ei nee 


—SzconDur,. It hath! been adjudged ED 


Ke that the. phe hath Nabi the 


forfeiture which ſhall be cauſed by the par- 
ty's conviction ; or that he hath declared 
guilty, or will be hanged, or the like; but 
the priſoner ſhall not examine a juror con- 
cerning ſuch matter upon a voir dire \ (veri- 


tatem dicere) i. e. oblige him to anſwer upon 


oath to ſuch — as the court ſhall de- 


. "State Trials, V. 1. fol. F 0 So 


4 An officer, upon convittion, i is frequently liable 
t0 a forfeiture of his commiſſion, which the next of- 
ficer for promotion may be ſaid to have a claim to: 
but whether or not this circumſtance ſhould be ad- 
mitted as a juſt cauſe of challenge againſt ſuch oſſi- 
cer, I do not pretend to lay down as we, but only 


offer it as a quere. 8 i TA 


t 21 Hen. Vil, ag. Pl. 10. State rr. 2 
384, 66. 


55 12 Edw. III. 1. PL. 2. | 4 EP „ | 
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mars of bm e becanls/ix\ funds in be- 
proach. And it hath becn-adjudged?, that 


it it ſhall appear, that the juror made ſuch 


declaration ſrom his knowledge of the 
cauſe, and not out of any ill will to the par- 
ty, it is no cauſe of challenge. Neither is 
it a good cauſe of challenge, that the juror 
hath found others guilty'on the ſame indict- 


ment, for the indictment is in judgment of 


law, ſeveral againſt each defendant, for 
„eee eee e Ne 


| IO may be n or pico | 
of bias or partiality, which may be either 
a principal challenge, or to the favour. A 
principal challenge is ſuch, where the cauſe 


_ albgned carries with it prima facie, evident / 
marks of fuſpicion, either of malice or fa- 
vour; as, that a juror is of kin to either 


party within the ninth degree I; that he f 


* Black ſtone's Comment. v. 3. P. 332. 
+ 2 Rolle's Abridg. . 1. 
F 1 401. 1 4 


f 


> of es pe; "EP 
x [LR 
— 2 
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| has been arbitrator on either ſide ; * he. 


has an intereſt in the cauſe j that there is 


an action depending between him and the 


cauſes of challenge, which; if true, cannot 
be over-ruled ; for jurors muſt be omni ex- 


ceptione majores. Challenges to the favour. 


are, where the party hath no principal chal- 
lenge, but objeQs' only to ſfome probable 
circumſtances of ſuſpicion, as Is 


| ane the We. 


Tux 1 alfa allows Es to aur a good 


cauſe of challenge, particularly if the juror 
hath been convicted of treaſon, felony, per- . 


jury, &c. but theſe exceptions. cannot 
well occur at a court martial; and befides, 
none of them are principal challenges, 


(though perhaps allowed by des upon 


* Blackſtone's Comment. v. 3. Pp. 36. 
+ Coke * Littleton, 158 a, Trials per pais, 
: Ln 


ſtrong 
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-ftrong eee proof) unleſs the record 
: * CON en enen en ; 


WE: TIC] TH „ * 
we «Tax eee Eft 3 | 
_ their challenges, both peremptorily, and with 

cauſe, the court may then be ſworn, and 


34 . x þ 
FLEE MAMA SORE: + V 


rere W. 


* 


Home G premiled, chat it is 2 PAY | 
rule, that in caſes of life no evidence“ i is 
to be given againſt a priſoner, but in his 


e 1 ſhall conſider, OE FIC 


14-43 
RY 
Fu 157, Hoy many vitneſſes are e requir- 
ed in criminal caſes. 


— 


. * 1 1% * * 
* > 3 


4 | 
| SxconDLy, What i is to 86 allowed” as 


eee, JC io £3; nr 


. > State Trials "+ % mt #77, 310. 464 
 TuizpLy, 


COURTS! MARTIAL, 


* 8 1 
Pu 
— 


Ea Who may be witneſſes, and 
who wort. Hem 00 Fawn W... 
ee Is PE manner the wit- 
COR rt ene then? einde, | 


$$: % * ; 
+ x 


As to' the firſt e vis. How a 
e are required in criminal caſes. 
Before the 1. Edward I. no certain num- 


ber of vitneſſes were required upon the 


trial of any criminal whatever“, but by 
that ſtatute, and the 1. and 2. Philip and 
Mary 10. two vitneſſes are required, in 
caſes of treaſon; and in caſes of felony: alſo, 
it ſeems to be the preſent prattice in couris 

olf law, as well as at courts martial,; pro- 
cure: dwO or more witnefles, if they can be 
had; but when more cannot be found, 
one poſitive evidence. to facts, and indeed 
ſtrong preſumptive proof, has been oſten 
deemed ſufficient to condemn a: criminal, 
though he abſolutely denies; the fad: but 
then it muſt be very warily allowed, lays . 


» Keble's Re rs, part 3, 68. Pt. 7. 
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Juſtice Hale; far i i beter 1 


175 thee guilty perſons ſhould eſcape unpuniſn- 


ed, than one innocent perſon ſhould die, 
in puniendo ; ex t miſcracerdie, e | 
IR 


2. waer is to he allowed as evidence 


7 oft * * ws 2 ig 1 1 * ; 3 1 SS] KS £ e 3 


* oof 1 two kinds; * 

which is given in proof, or that which a 
jury may receive by their own: knowledge. 

T The former, or proofs,'(to-which, in com- 
mon ſpeech the name of evidence is uſually 
ones)" are ener vritten or pu, that 
deeds of thirty years ſtanding, which prove 
"themſelves ; but g. Modern deeds, and 
4. Other. writings, muſt be | atteſted and 
"HR ER of vimeſſes; od 


5 5 i * Sas 44 J 


1 nur .. P, o. ty 0 


1 18 ; 


the 


- 8 ate. bre 


Mall always be required, if poſſible to be 
dence that can be had ſhall be allowed. 


For if it be ſound that there is any betier 


evidence exiſting than is produced, the very 
not producing it is a prefumption; that it 
would have detected ſome falſehood that at 
; e is . ; | 


hn nature of the caſe it appears, that 
n might poſkbly have been had. But next 


For when the ſaQ itſelf cannot be demon- 
Kratively evinced, that which comes neareſt 
| 40 the proof of the fad is the proof of ſuah 
circumſtances, which either neceſſarily or 
uſually attend ſuch faQs; and theſe are cal- 


ted preſumptions, which are only to be re- 


'* Blackſtone's Com. v. 3. p. 368. 


. ; * 2 , 


Joie ofaitalbis egen * 
_ dence the nature of the caſe will admit of | 


Mb ak is 1 3 ORE 


e doftrine of pręſumplious mult take place. 


wal ee EI RR EAU, e eee 
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1 beſore juſtices of File peace, in purſuance 
b of the 1. and 2. of Philip and Mary 13. 

or of the 2. and g. of Philip and nete. 
or taken by the con 
of ſtate, or other ma 
or other'crimes, not with- 
in theſe ſtatutes; or in diſcourſe wit] n pri- 


2 * . 8 i A "4 
by * 5 3 ? 7 1 3-23, * * 8 8 4 8 7 RS F 2 
: 2 1 ** TED SR SE, e „ 10 4 i 6 * NE De? ds 1 Fo. FT - 


' + Coke upon Littleton, "OY ellen: iv 
1 Blackſtone's Com. v. g. „„ 
| e Tem of the Gaowe, 406, . 


Col 
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vate perſons*, hath always been allowed a 
to be given in evidence” againſt the party 
confeſſing f, but not againſt others}; how- 
ever, it is an eſtabliſhed rule, wherever a 


man's confeſſion d is made uſe of againſt 
him, it muſt mw ns Wm ee — not | 


„ e | 4 
: 3 8 $#* ; 3 x dpeb8 * 8 


8 Bibo uten oy a witneſs, be. 


fore a Juſtice of the peace, may, at the 15170 


e Dyerg Rep, 215. PL 50. 


15 


Wes However averſe courts of e ye rank 1 


: receiving the confeſſion of a priſoner i, yet, upon 
the trial of Lord Audley, for a rape and fodomy, on 


eee pee e een? $9 ths 5 


gubhleribed bis him 


hs (derdined at firſt acknows 


ledging it, Aying his eyes wee bad; but .it being Jt 
read to him, he then acknowledged it, upon which 


the lord ſteward (Lord Cooper) adviſed him not to 
deny things, which were clearly proved a, for then 
the lords would 1 credit n {Mi be ſaid, 
1, Vide p. 108. JT 
2. State Trials, v. 1. MN 4 FR 4 et Tas 3 
1 State Trials, v. 3. f. Bgs >. n 
** Hawkins's Pl. of the Con, b. 2. ©. * 5 8. 


1 een 
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foner's deſire, be read at the trial, in . 
to take off the credit of the witneſs, by 
ſhewing a variation between ſuch depoſiti- 
ons, and the evidence given in court viva 
voce; and for the ſame reaſon, where a wit- 
neſs, at one trial, varies from his own evi- 
dence at another, in relation to the ſame 
matter“; ſuch variance may alſo be given 
in evidence to invalidate his n at 
the ſecond trial. 3 : 


Tux examination of an informer, taken 
upon oathf, and ſubſcribed} by him before 
juſtices of the peace, upon the commitment 
for any felony, may be given in evidence 
at the trial, for the ſame felony, if it be 
made by oath, to the ſatisfaQion of the 
court, that ſuch informer is dead), or un- 
able to travell, or kept away by means or 


; * State Trials, v. 2, f. 348, 528. 

+ Idein, v. 1. f. 2638. 
+ Hale's Pl. of warde ata 26s, aby. 
$ Hale's P. C. 262, 
l * an Divers Cauſes, 55. 


procurement 


*/ 
7 W . 
. 
* * 


* 
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5 procurement of che priſoner, and that the 
examination offered in evidence is the very 
ſame that was ſworn before the Juſtice, 
without any alteration whatever, but it is 
not ſufficient to authorize the, reading 
| ſuch an examination, to make oath, that 
the proſecutors have uſed all their endea- 
vours to find the witneſs, but cannot find 


Wirn regard to 15005 FD aa 1 

a ſtrangert has been heard to ſay, is, in 
ſtridtneſs, no manner of evidence for or 
againſt the priſoner, not only becauſe it is 
not upon oath, but alſo becauſe the other 
fide hath no opportunity of a croſs exami- 
nation, and therefore ſhould never be 
made uſe of, but only by way of indiQ- 
ment or illuſtration of what is properly 
evidence; yet what a priſonerf hath been 


= Keeling's rep. of Divers Cauſes, 55. | 
7 State Trials, v. * - 33%, 414, 761; 802, v. g. 
f. 145, 209. 
+ Idem, v. 3. 54. 


Mz eee W.- 
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heard to ſay at another time, may be given 
in evidence, in order either to invalidate 
or confirt debe e how's » 


* 


— 


Tus compariſon of hands is no evi- 
dence“ of a man's hand- writing, in any 
criminal caſe, whether capital or not, ex- 
cept the papers are found in the cuſtody 
of the perſon; but where in the cuſtody of 
another it is no evidence; yet, undoubt- 
edly, the teſtimony of witneſſes, well ac- 
quainted with the party's hand, that they be- 
heve the paper in queſtion to have been 
written by him, is evidence to be left to a 


pry Is \evident, from what has doin bald, 
how averſe the courts of law are, to ad- 
mitting of depoſitions or other written pa- 
pers, or hearſay, as evidence, when viva 
voce witneſſes can be procured ; and it be- 


State Trials, v. 3. f. 892. „ 
+ + Blackſtone's Com. v. 4. p. 352. FI 
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| * courts martial to be equally cauti- 


e but their juriſdiction being limited to 


military perſons, they have no authority to 
ſummon any others as witneſſes; whereas, 
in a court of law, there is a proceſs to 
bring them in, by writ of ſub-· pœna; and 
from this want of power in courts martial, 


they are often obliged to give greater lati- 


tude to ſuch ſort of evidence; however, 
| there ae th is left to the court. 


Wome are 8 to be e 

in their uſual and moſt known ſignification; 
not ſo much regarding the propriety of 
grammar, as their general and popular 
uſe; and where words are clearly repug- 
| nant in two laws, the latter takes place of 
the former, upon the maxim, leges poſteri- 
ores, priores contrarias abrogant*.  _ 


7, WrATevEs is wires evidence muſt be 


28 Blackſtone's Comment. v. 1. p. 59. 
MN. 3 
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to the very fact or point in iſſue, either on 
one fide or other; and no evidence ought 
to be allowed of to any other point, nor 
ſhould collateral matter of any ſort be ad- 
mitted, unleſs conducive or ener ta 
| the main point. 4 


| ſires ſuch evidence as jurors may have 
in their own conſciences, by their private | 
knowledge of faQts, it was an ancient doc- 
trine, that this had as much right to ſway 

their judgment, as the written or parol evi- 
dence which is delivered in court. And 
therefore it hath been often held, that 
though no proofs be produced on either 


| fide, yet they might bring in a verdiQ. 


For the oath of the jurors, to find according 
to their evidence, - was: conſtrued to be, tio 
do it according to the beſt of their own 
knowledge. But this doftrine was gradu- 
ally exploded, and the practice which no- 
univerſally prevails is, that if a juror knows 
_ ny thing of the matter in iſſue, he may be 
i: * - fworh 


* 
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 Frorn as a witneſs, and give his mine 85 


: mags in court®. 


* 


«i Bo Wo may be witneſſes i in ck 
caſes, and who are exempted from being 
ſo. 8 | 9 <3 


All witneſſes, who have the uſe of their 
reaſon, are to be received and examined, 
except ſuch as are infamous, or ſuch as are 
intereſted in the event of the cauſe. All 
others are competent witneſſes; though the 
Jurors, from other circumſtances, will judge 
of their credibility. - Intereſted perſons may 
be examined upon a voir- dire, if ſuſpetted 
to be ſecretly concerned in the event; or 
their intereſt may be proved in court, which 
laſt is the only method of ſupporting an ob- 
Jeftion to ſuch as are infamous; for no 
man 1s to be examined to prove his own 
* 


5M Blackſtone! 8 Commentaries, v. 3. P. 374+ 
7 Blackſtone” comment. v. 3. p- 370. 


M4 EY, Bur 
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Bur to de more particulat, 3 huſband 
and wife being as one and the ſame perſon 
in affection and intereſt* can no more give 

evidence for one another in any caſe what- 
ſoever, than for themſelves, as they would 
contradia the maxim in law, that Nemo in 
propria cauſa teſtis eſſe debet ; and regularly 
the one ſhall not be admitted to give evi- 
| dence againſt the other, by reaſon of the 
implacable diſſention which might be cauſed | 
| by it, and the great danger of perjury, | from | 
taking the oaths of perſons, under fo great 
a bias, and the extreme hardſhip of the 
caſe; and it would contradift another max- , 
im, Nemo tenetur ſeipſum accuſare; yet ſome 
exceptions have been allowed to this ge- 
neral rule, in caſes of evident neceſſuy, 
But the exception againſt kindred in ge- 
neral, though a good cauſe of challenge 


Coke upon Littleton, 66. 2. Rolle! s _— - 
ment, 686. pl. 4. 

+ It was allowed inthe cf or Land Auley, 
who held his wife, whilſt his own ſervant, by bis 
order, raviſhed her. State Trials v:1.f, ” 269. 
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againſt a juror, is not ſo againſt inen. | 
therefore the father may be a compete 
witneſs for or againſt his ſon, or ate 
or the maſter for his ſervant, or e conuerſo: 
theſe or the like exceptions may be made 
to the credit or credibility of the witneſs, 
but are not exceptions againſt his compe- 
tency; and it may be obſerved once for all, 


| _—_ "the PO to a virneſs are of two 


115 . e may be e e | 
of the witneſs, which do not diſable him from 
being ſworn, but yet may blemiſh the credi- 

| bility of his teſtimony. In ſuch a caſe the wit- 
| neſs is to be allowed, but the credit of his 


teſtimony ĩs left tothe j Jurors, who are judges 


of the fact, and likewiſe of the probability. 
or improbability, credibility or incredibility 
of the witneſs, and his teſtimony; and theſe 
exceptions are of ſo great variety and mul. 
tiplicity, that they cannot be reduced "RARE 
Talks « or N : 


*2 Bades Hl. P. 4 5 | 
2. EXCEPTIONS 
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— may be made to the 


neee of the witneſs, which exclude 


him from, giving his teſtimony, and of theſe 
e e the nen the Judge. 


1 CONVICTION of treaſon®, Saad. 6 oe | 
| racyf, premunire\, perjuryT, or of forgery 
on the 5th of Elizabeth|]; alſo a judgment“ 
in attaint for giving a falſe. verdiQ, or in a 
conſpiracy at the ſuit of the king H, and alſo 
| Judgment tffor any crime whatever, to ſtand 
in the PO: or to be ns or branded, 
| being 
. Modern Rep. 16. 
- + Raymond's Rep. 148. 5 | 
1 2 Rolle's Abridgment, 666. 
J Coke 25 Littleton, 66, 
1 Idem. 
I Hen. VI. e e e 
, ** Coke upon Littleton, 66. 
: ++ ag Hen. 6. 55. PL 45. 
It Salkeld's Rep. 689, 1 
& Whipping is a puniſhment never 41 in 


ms Fommon law courts, except for crimes that carry 
| infamy 


. 
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being in a court which had a juriſdiQtion®, 
are good cauſes of exception againſt a wit- | 
neſs, while they continue in force, but no 
ſacht conviQtion or judgment can be made 
uſe of, unleſs the record be aQually pro- 
duced in court; and it is a general rule that 
a witneſs ſhall not be aſkedf any W 


7 3 dong ok hs, and therefore KR 8 the 
ſufferer an incompetent witneſs; but the neceſſity of 
| ſupporting military diſcipline often makes this pu- 
niſhment neceſſary to be inflicted on ſoldiers, for miſ- 
demeanours and other ſmall crimes, which cannot 
de termed infamous, and therefore ſhould not ren- 
der them incompetent witneſſes, though they may 
perhaps appear to be incredible ones. For although 
Judgment of the pillory infers infamy at common 
law, by the civil and canon law it is no infamy, un- 
leſs the cauſe for which the perſon was convicted 
was infamous, and it hath been adjudged, that tis 
not the ſtanding in the pillory, diſables a perſon to 
give evidence, but the ſtanding there for ſome infa- 
mous crime, as ſorgery, &c. If for a libel, a man 
may be a witneſs, and ſo i in other caſes, when he is 
pardoned. 5. Mod. 16. 74. 


Bac Synderfin's rep. 51. Pl. 16. 
+ State Trials, v. 1. f. 268. 


the 
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5 ä towhich might om him @ 

d e be impeached*only by general ae. 
counts of his character and reputation, and 
by proofs of oye ts 1 . of WING be 

never was ad 


14! N a perſonal action is not 
"a good exception againſt a witneſs. And 


a perſon convicted of felony, who is admit- 


ted to his clergy, and burnt in the en 
is ee, nenten to ard a vitneſz. 8 


"Tax king $ PPT of een or . 
. Fe 755 a convition or attainder, reſtores the 
party to his credit; and Lord Chief Juſtice 

Holt 1 is of opinion, that the king's pardon 

| will remove a'man's eee to be . 


„ v. 21. 46 680. 
x Coke upon Littleton, 8. b. c 
"IF Hawkins's P, C. b. 2.c. g9. . 129. Ge 7 


4 Idem. b. 2. c. 37. . N 
A Salkeld's 1255 514. 689. 1 


. other perſon to whoſe damage f a criminal 


COURTS MARTIAL 169 


neſs, in all. caſes whadocver;" wherein it is 
only the conſequence of the conviction or 
judgment againſt him, and not an expreſs 
part of the judgment, as it is in conſpiracy, 
at the ſuit of the king: and Sir Matthew 
Hale“ thinks that one convicted of conſpi- "a 
rey, perjury, or fare nen 3 
| , ee | 5 | 


In Al 1 . it is a ne excep- 4 
tion againſt a witneſs, that he is to be either 
a gainer or a loſer by the event of the 
cauſe, whether e advantage be direct 
and immediate, or or conſequential only. 

And yet it appears from daily experience, 
_ that a perſon beatent, and generally any 


information concludes, is a good evidence 
in a court of law, to prove ſuch battery or 
other miſdemeanour, ee 19 


”  Hale's Hiſt. Pl. Cor. 48 . 
1 2 Rolle's Abridg. 685. 1 3 
1 Syderfin's rep. 297. Pl. 35. 85 
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ohjetction that he may have an aQtion: and 
in courts martial inferior officers are ad- 
| mitted as evidences againſt a ſuperior, by 


| the nene of whom they are 98 to 


Ix ſome wu although a conſequential 
benefit to a witneſs doth not diſable him 
from giving his e ee yew it may abate 
the credit of it“. 


| 1 r is no good exception againſt a witneſs 


that he has maintenance from the king, for 


every man may maintain his own witneſſes; 
neither is it a good exception againſt a wit- 


nes, that he hath received a reward for 


having made a diſcovery of the crime to. 
be proved againſt the priſoner ; nor that a 
witneſs hath the promiſe of a pardon, or 
other reward, on condition of giving his. 
evidence, unleſs ſuch reward be promiſed 
by way of contratt, for giving ſuch and ſuch 


2 Hale's H. P. C. a4. 
| particular 


COURTS MARTIAL ug 


| particular evidence, or full evidence, or 


| 0-09-3608. leah; 10 Vaan. to ao 


| _ the . 


— 


Ir is a to be 4 We exception, SAN 
the witneſs believes neither the Old nor New - 


Teſtament to be the word of God®, on 


one of which our laws require that the oath 


ſhould be adminiſtered ; yet a Mahometan 
. fworn upon the koran has been admitted 
as an evidence ; for if a murder or other 
crime is committed in the preſence of a 


Turk only, who. owns not the Chriſtian re- 


ligion, it would be very hard that the cri- 
minal ſhould go unpuniſhed, becauſe- ſuch 
an oath muſt not be taken ; but the credit 
of ſuch nere muſt * left to che 


Jurors. 5 


As to whether an accemalice.. in the 
crime charged againſt the priſoner, may be 


; Trials per pais, v v. 2, 6 3344 698. 2 Koble' 
i 314. Ph. 23. 8 2 

1 Hale? 8 Hiſt. A. Cor. 279 55 . A 1 

| 55 : | | | a witnels_ 


n ä — ee x 
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nen Ge origin hint bas boon 
long leuled-, that it is no exception againſt 
a witneſs that he hath confeſſed himſelf 
guy: of "theſes crime, if he hath not 

indi ed 1 for it; for if no accom- 

' were. to be admitted as witneſſes, 
it would generally be ' impoſſible to find 
evidence to convitt che eser VERA 


Aud it hath ado ein ee ee | 
ers who are indifted, are wre 
en for the IG Ys are con. 


"I hath alſo Wr T6 4 W 0. 
of the defendants, in an information, againſt 


whom no evidence is given, may be wit- 
| neſſes for the others; and thar nen A. B. ; 


= State Trials, v. 1. F. 253. ; 1285 
i. NNW 
t Idem, v. 1. f. 966. 3 Keble's : "Ps 586.5 1. 70. 
8 Syderfin's rep. 237. Pl. 4. „ | | 
I Ros Abridgment, 68g. PL. 3. 


. . 
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and C are ſued in their ſeveral actions, on 
the ſtatute, for a ſuppoſed perjury in their 
evidencę, concerning the ſame thing, they 
may be good witneſſes in ſuch action for 
another. AF 


3h Wan r of diſcretionꝰ is a good exception 
againſt a witneſs; on which account alone 


ſome caſes, an infant of nine years of age 
has been allowed to give evidence; nay, in 
caſes of rapes, charged to be committed 
upon infants, thoſe of a much earlier age 


are allowed to be heard, without oath, to 


give the court information, though that 


alone is not ſufficient to convitt the offen- 


der, without there be concurrent circum- 


ſtances to corroborate it, proved by other 


end} Bu. it is no ee "_ 


_ 


» Coke upon Litdeton, 6. 
+ Hale'sP, C. 263. 
1 Idem, 634. 


an infant may be excepted againſt, for in 


N zien 
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| a witneſs that he is an alien, or nein, or 
bondſman“, . | 


Sonn are diſabled from being witneſſes, 
in regard of defeQ of intellectuals: a per- 
fon of non- ſane memory cannot be a wit- 
neſs while he is under that inſanity; but if 
he has lucida intervalla, (lueid intervals) then 
during the time he hath underſtanding he 
may be a witneſs, but it is a difficulty 
ſcarcely to be cleared, what is the mini- 
mum, * ne ee * 


Ale rOUnNſe 
Mtruſted with the fecrets of. the Er by 
the party itſelf, ſnall be compelled, or per- 
haps allowed, to give evidence of ſuch con- 
verſation, or matters of privacy, as came 
to his knowledge, by virtue of ſuch truſt or 
confidence f; but not ae an eg 


1 


State Trials, v, 1. f. 253. 


+ Hale's H. P. C. 278. 
T Law of Nifi Prius, WH Blackſtone" O com 


v. 3. P. 370. | 
neral 


of faQ®, and an attorney-general or judge- 


. 
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neral, but any other counſel or attorney, 
and conſequently the judge · advocate at a ge- 
neral court martial, may be examined as a 
witneſs for either party, as to mere matters 


advocate may be compelled to give evi- 
dence in favour of a criminal, though under 
proſecution by himſelf, ſhould he be called 
upon by ſuch criminal. And as the judge- 
advocate, beſides being proſecutor on the 
part of the crown, is alſo clerk or regiſter 
of the court, he may alſo be called upon to 
produce the records 6r proceedings of a 
former court, and to prove upon oath the 
authenticity of ſuch records or proceedings. 
And in all caſes where a judge-advocate is 
called upon as a witneſs, the oath as ſuch 
may be adminiſtered to him by the preſi- 
dent of the court; and after giving his tef- 
timony, he is to, re-aſſume the other funłti- 
ens of his office. Laltly, among thoſe who 


* Laws of Niſi Prius, 267. Blackſidne's Com. 
. | 


; Na 


are 
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are allowed by-law to be good witneſſes, i it is 
neceſſary to mention the judges and jurors; 
ariſe, upon members of a court martial, 
ho att in the united capacity of judge and 
juror, being called upon as ſuch, I have al- 
ready endeavoured“ to point out how either 
or bach muy _ NP: caſes he e. 


— 3 „ ES} 
: 4. 1 what manner the wiſe are 0. | 


11 8 be e a the APY An- 
niſtered to a witneſs is not only that what 
he depoſes ſhall be true, but that be ſhall 
alſo depoſe the whole truth, ſo-that he is not 
to conceal any part of what he knows, whe- 
ther- interogated 1 to that. Pave 

md nar. 5 | 


Fav witneſſes 3 in ing their teltimony 
mut relate the very fatt that the priſoner 


-* Vide part 1. | 
15 Blackſtone's Con, 1 v. 3 p- 372. 


«a * 85 Us "4 2 as 


7710 
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did, or the very words that he made uſe of, 

for it is no evidence“ in any criminal caſe, 

chat the defendant did ſo and fo, or ſaid ſo 

and ſo; or words to the like effect, becauſe 
the court muſt know the very act or ane 

1 e of their force and: effet. 8 


Ma HEY is b to rend any evi- 
dence he may have prepared in writing, 
but he may recur to notes to refreſh his 
 _— . W 3 Ph 


555 


5 Been is reign of Queen Anne, it had 
been a conſtant immemorialt practice not 
to ſuffer witneſſes to be ſworn againſt the 
king, on trials of capital crimes, except in 
ſome' caſes ſpecially provided for by ſtatute; - 
though thoſe for the king were in all caſes 
ſworn; however it is enafted by 1. Anne, 
9 £h 3 nts 60 after the 12th of February, 


* en Mee 294. 


I State Trials, v. x. f. 55. 148. v. 2. f. 556. 737. 
Hale's Pl. C. 264. | 


N 3 © 470% 
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«4708, every perſon. who hall be ns 
« duced, or appear as a witneſs on the be- 
c half of the priſoner, before he or ſhe be 
t admitted to depoſe or give any manner 
_ © of evidence, ſhall firſt take an oath to 
, depoſe the truth, the whole truth, and 
© nothing but the truth, in ſuch manner as 
© the witneſſes for the queen are by law 
© obliged to do; and if convicted of any 
_ © vilful perjury in ſuch evidence, ſhall ſuf- 
_ « fer all the puniſhments, penalties, farfei- 
, tures, and diſabilities, which by any of 
© the laws and ſtatutes of this realm are or 
* may be inflied upon perſons convicted 
« of wilful and corrupt-perjury.” And the 
aft for puniſhing mutiny and deſertion, &c. 
direQs that a general court martial ſhall ad- 
miniſter an conn to er witneſs “. 1 


by . a witneſs be 1 1 97 
the king, yet if that witneſs alledge any 
matter in his evidence that is ſor the pri- 


* * 
* Art} 
N E 4. 
. by a 4% 


foner's 
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| ſoner's advantage, as many times do) 
that ſtands as a eee upon = 


5 2 priſoner, as well as for the king“. 


A PER, fiting in judgment i in the houſe 
of lords, gives not his verditt upon oath, 
like an ordinary Jury-man, but upon his 
honourt ; but. when he is examined as a 
witneſs, either in civil or criminal caſes, he 
muſt be ſworn ; for the reſpett which the 
law ſhews to the honour of a peer, does not 
| extend ſo far as to overturn a ſettled maxim 


that, in judices non creditur, niſi juratss}.. 


Alx witneſſes, either for the king or the 
priſoner, muſt be ſworn, and give their 
evidence in APES of the whole court d 

| of 


„ Hale's Hiſt, Placit Cor. 283. _ 

1 Salkeld's Reports, 512, 

- $ On a late general eee two mater 
witneſſes being ſick, and unable to attend the court, 
in order to give their evidence, fix of the members 

No 4 were 
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of the parties concerned, and all bye} 
ſtanders, each party having liberty to ex- 
cept to its competency, which exceptions _ 
are to be publicly ſtated, and openly and 
publicly allowed or difallowed by the court. 
This open examination of witneſſes is much 
more conducive to the clearing up of truth®, 
than a private one ; for a witneſs may fre- 
quently depoſe in private, that which he will 
be aſhamed to teſtify before a public and 
ſolemn tribunal; beſides, by this method 
of examination, all thoſe who are to decide 

upon the evidence have an opportunity of 
: obſerving the quality, age, education, un- 


were Att to take it, at their own eee 
and report it to the court; for which irregularity, 
kis Majeſty thought proper to diſapprove of their 
proceedings; however, if material witneſſes, either 
for the king or priſoner, are unable to attend, thro' 
ſickneſs or other ſatisfactory cauſes, the whole court 
may adjourn to the ſick (or other) perſons' houſes, 
and there receive their evidence, the priſoner being 
prelent, and e an opportunity to 3 
them. +44 | 
9 Hale's Hit. of the Teoma in 254. | 


3% „ 
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derſtanding, behaviour, and inclinations 
the witneſs, in which points all perſons ap- 
pear alike, when their depoſitions are redu- 


ced to writing; and yet as much may be 


frequently collected from the manner in 
which the evidence is apts p=hpns as from the 
matter of its. 


* £ y 5 * & | 
£ D 4 ; 
, O * 0 oh. 
% 5 * q 


; Is 0 examination of the witneſſes, thoſe 


in ſupport of the charge are firſt to give 


their teſtimony, and then, the priſoner be- 
ing put on his defence, is at liberty to pro- 
duce what witneſſes he can, to confirm on 
oath what he himſelf affirms. The mem- 
bers of the court, the judge-advocate or 
proſecutor, and the priſoner, have equally 
a right to queſtion and |croſs-queſtion the 


ſeveral witneſſes, whether produced on one 


ſide or the other; and either of the parties 
may inſiſt on the reſt of the witneſſes being 
out of court, while any one is under ex- 


d dag NO " AR Wen 


"TAL er 


85 Blackſtone Comin v. 3 P. 373 · d 
8 neceſſary 


a onfr, 
—_ diametrically and 


_ termed a rejoinder ; but this is rather a 
matter of ſpecial favour than of right; for 
ing the evidence on both ſides, and can 


adverſe witneſſes ky 


n of the fume fa 


another, in their re 
or facts. 7 


mn eee bs both des being 


oo the priſoner having made his defence, 


the proſecutor has a right, in caſe he finds 
it neceſſary, to make a reply. By a reply is 


to be underſtood, a right of obſerving upon 
che evidence in general, which cannot be 
done until it has been heard on both ſides, 


and alſo a right of controverting by evi- 
dence any new matter introduced by the 
priſoner in his defence; as courts mar- 


tial are inclined to grant every reaſonable 


indulgence to a priſoner, he is generally 
permitted upon application to give in his 
anſwer to the proſecutor's reply, which is 


have no new matter to con , becauſe 


nar OY ˖ — ꝙ— — — — 1 — —— 


wi” 
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| C HAP T ER V. 3-00; 
& giving: a Verdift or Opinion, and peſing 
P 
T HE court having gone through the 
examination of the witneſſes produced by 
the different parties, as well as the reply 
and rejoinder (if there be any) are now to 
perform the moſt ſerious part of their buſi- 
neſs, which is, giving their opinion whether 
| the priſoner be guilty or not guilty of the | 
crime he ſtands accuſed of; and if found 
- guilty, paſſing ſentence on him; previous to 
which it is neceſſary that all and every 
member ſhould be perfeRly informed of 
the matter in queſtion, and in order to ob- 
| tain this information, it ſhould be fully de- 
| bated- amongſt themſelves, and the judge- 
advocate ſhould make it his buſineſs to elu- 
cidate and explain whatever may be doubtful 
| or 


"2 


be conſidered n : they finally give th ther 
opinion. 


In the firſt place, the gut of offending a- 
gainſt any known law whatever, neceſſarily 
ſuppoſing awilful diſobedience, can never juſ- 
y be imputed to thoſe, who are either inca- 
pable of underſtanding it, or conſorming 
themſelves to it; and therefore cannot apply 
to thoſe who are under a natural diſabi- 
ly of diſtinguiſhing good from evil, ſuch as 
infants, under the age of diſcretion, idiots and 
lunaticks, who are not chargeable for their 
own aAs, if committed under theſe incapaci- 
ties; for it is obſerved by Sir Edward Coke, 
| that the execution of an offender is for ex- 

_ ample, ut pœna ad paucos, metus ad omnes per- 
venzat T. Nay further, if any one who 
has committed a capital crime, e non 
| „ Hawkins's Pl. of the Crown b. TD ns 


t 3 Inſtitutes 6, 
4 Hales's Fl. of the Crown, u 10+ 43: hs ore 


compos 


15 dere andif ir comjtin he ſhall not 
be executed. 


Bay he who-is . of any crime . 
2 through his voluntary drunkenneſs*, 
' ſhall be puniſhed for it, as if he had been 
ſober; for drunkenneſs is rather an aggra- 
vation, than an en ſor criminal hebs- 
viour. 


5 38 * 
2 F 2 » "RN - 
Þ * : * 


3 20 e madman to commit 
a crime, is a principal offendert, and as 


8 maten PRIN as if he had done it him- 
JON. 


* EE 
. 


Aman chat! is oy to 43 What his jadg 3 


a ment diſapproves, and what it is preſumed 
his will (if leftto himſelf) would rejef, m_ 
: plead | this i in eee of RE?" 


Coke upon n Litdeton, 247. 5 


7 Hales's PL, of the FLOATS 43+ 4 * Dalton Ie | 
= Os 95. 53 | 
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mene of the municipal law of the 
kingdom, or of the penalty thereby infliQ- 
ed upon offenders, does not excuſe any, 
| who are of the age of diſcretion and compos 
mentis, from the penalty of the breach of it, 
becauſe every perſon of the age of diſcreti- 
on and compos mentis, is bound to know the 
law, and ee ſo to do v. It never 
therefore can be any excuſe ſor a priſoner at 
a court martial to plead ignorance of the 
martial law, which is contained in ſo ſmall 
a compaſs, and is repeated every two months 
at the dend of _ regiment, —_ _ 


Dor | in 20 ao ignorants  fafts, 5 Ho 
law terms it) or ignorance of the fact, doth 
excule, becauſe ſuch ignorance many times 
makes the att itſelf morally involuntary ; 
for if that act which is committed be ſimply 
. caſual and per infortunium, regularly that 
aft, which were it done ex animi intentione, 


 ** Hales's Hiſt. Plac. Cor. 42. 
1 Articles of War, ſ. 20. a. 1. | 
Tm” were 


— 
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were puniſhable with death, is not by the 
laws of England to undergo that puniſh- 
ment: for it is the will and intention that re- 
gularly is required, as well as the act and 
event, to make the offence capital, For 
Inſtance, it is known inwar, ſays Sir Mat- 
thew Hale , that it is the greateſt offence 
for a ſoldier to kill, or fo much as aſſault his 
general ; ſuppoſe then the inferior officer 
ſets his watch or centinels, and the general, 
to try the vigilance or courage of his centi- 
nels, comes upon them in the night, in the 
poſture of an enemy (as ſome commanders 
have too raſhly done) if the centinel ſtrikes 
or ſhoots him, taking him. to be an enemy, 
Dis i eng of b excuſcth this of- 


Tn crimes which are cognizable before 
a court martial may be divided into felonies 
and miſdemeanours, or more properly into 
Dog a e and os: a criminal, 


e n luck, Cees 
| and 


4s 
"7 2 
9 * - 
POR 
— 9 
. ve 2 
A 908 
N 


and not in their nature capital; and if a pri- 


| ſoner, after havinggone through the evidence, oh 
© does not appear to be guilty of a crime of ſo 


capital a nature, as was ſet forth inthe charge, 


yet the court may find him guilty in a leſs 


degree, if I may ſo term it, but not a quite 
different ſort of crime or miſdemeanour. 
As ſor inſtance, a ſoldier tried for deſertion 
may be found only guilty of abſenting him- 


ſelf without leave. The act and deed is the 


ſame, but the intentions that accompany it, 


which muſt be judged of from circumſtances, 


are what conſtitute the crime, and not the 


length of time that he is abſent or the diſ- 
tance to which he eſcapes. Many a man 


flies from his colours, but for a ſhort time, 


and yet gives evident proofs of his being a 


deſerter in every ſenſe of the word, whilſt 
another, poor wretch ! may abſent himſelf 


much longer, through drunkeneſs, fear of 


puniſhment for ſome other offence commit- 


ed, &c. and yet manifeſt no intention of 


totally abandoning the ſervice. In fuch 
caſe, I ſay, a court martial may acquit 
/ him 
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him of gelen but find him guilty: of ab- 
ſenting himſelf without leave, and puniſfi 
him accordingly ; but they cannot declare 
him guilty of mutiny, or any other diſtin 
crime or offence, (though there may appear 
ſtrong ſuſpicion of his being ſo) unleſs it be 
likewife in the charge given againſt him be- 
fore the trial commences . But in this 
caſe the court are expreſsly to inſert in their 
verdi@ or opinion, that they acquit him of 
the crime of deſertion, but find him guilty 
of that of abſenting himſelf without leave; 
for in a court of law, it hath been adjudg- 
ed , that if a jury on an indictment, or appeal 
of murder, find the defendant guilty of man- 
laughter, without. faying expreſily as to the 


8 11 i in che 3 of mne trial for one crime mere 
appears ſtrong ſuſpicion of another, which is not 
given in charge to the court, though the priſo- 
ner may be acquitted of the one he is then tried for, 
the court may order him into-confinement; and he be 
brought'to a ne trial for ihe crime he war ſuſpec · 
ted of. 
+ Hawkins's PI. of the Crown, b. a. c. 47. . 5. 
* Ariderſon' Rep. 1095 104. 8 | 
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; murder, it is inſufficient ond. em as being 
only a v. for outs 


ns is . at courts e as well ; as in 
courts of law, to allow offenders in criminal 


caſes to bring in perſons of credit, to give 


their teſtimony of the accuſed perſon's good 
behaviour and integrity of life. This cuſtom 
is very ancient, having been in uſe among the 
Romans, by whom it was called laudatio, and 


the perſons laudatores, of which the ſmalleſt 
number called uſed to be ten*. The teſti- 
mony of theſe witneſſes may be of the great- 


eſt ſervice in ſome caſes ; as in that of a man 
tried for murder, ifthey prove that he is not 


of a quarrelſome, revengeful temper for 


though ĩt may be clear to the jury that he put 
the man to death, yet this may induce them 


to acquit him of murder, and find him 


guilty of man- ſlaughter only; an alleviation 
chat the law allows for the frailty of mankind, 
when it does not + ohne the a was 


2 Kennet's Ant, of Rome, p. 2.b. 3. C. 18. p- 40. 
4 . committed 


— 


5 


committed with malice: aforethought, but in 
ſudden guſt of paſſion. Or ifa ſoldier be tried 
by a court martial, formutiny; deſertion, &c. 
and there is only preſumptive proof againſt 
him, creditable witneſſes to his former cha- 
| rafter and behaviour will certainly influ- 
ence the court in ſome meaſure in his fa- 
your ; but where there appears poſitive . 

proof of ſuch mutiny, defertion, &c. the 
court cannot avoid finding him guilty, and 


paſling. ſentence accordingly, let his for- 


mer character be ever ſo good, though it 
may perhaps induce them to recommend 
him for mercy, the granting of which is 
ſolely veſted in the king, or the general 
who approves. of the proceedings; and 


W N out 5 the acts of the court 
martial. | | > 


8 452g the meniGerd + are realy to give 
their opinions, the judge-advocate is to put 
to every one, ſeparately, this queſtion. 
From the evidence given for and againſt 
f * priſoner, and from what he had to of. 

T 02 fer 


— * — . — — CG c£vTc[VUCUVﬀcCcſc 1 
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he is guilty or not guilty of the crime or 


crimes laid to his charge? If the majority 


find bim not guilty he is accordingly ac- 
_ quitted; but if it appears, upon the caſting 


up of the votes, that the majority declare 
him guilty, thoſe who have found him fo 
(for it cannot be ſuppoſed: that thoſe who 


| have found him not guilty would aſſign him 
ment on him, for laws would be of little 


ent) are to paſs. fentence or judg- 


effect, unleſs. they could impoſe pains and 
nnn the .. e them. ; 


Tux pains and penalties are various, ac- 


cording to the nature of the offences, or 


the detriment that comes thereby ade ; 
ſome are corporal, but not capital, ſuch as 
impriſonment, flagellation, - &c. others are 


Tus TERS of man are ſuppoſed to be 
but to obſerve ftriftly: that of retaliation, 
. 3 5 WE or 


een — —ę— 
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or the ter takonds, which is, or ＋ be, 


b wound, ſtripe for ftripe, hfe for 


life, &e. would not ſuir the prelent dege- 
being, Nen ITY mne, inn 
to prevent evils, than to puniſh ; for when 


offences grow enormous, ſevere puniſh- 


ments, even death itfelf, is neceſſary to be 


annexed to laws in many caſes, by the pru- 


dence of law-givers, though poſſibly be- 
yond the ſingle demerit of the offence itſelf, 


| uy W 


Tur articles of war, 1 a few 10 


| point out the expreſs ſentence to be paſſed 


on criminals, without any alternative; in 


| ſome an optional power is given, of puniſh- 
ing with death or otherwiſe; and in others, 


offenders are puniſhed at the diſcretion of 


a court martial, omitting the word death, 


evidently meaning thereby to depen: the 
Payer of POR ye mo 4 | 
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Tux capital puniſhments inflicted by 
martial law are common to both officers; 
and private ſoldiers, and are generally exe - 
cuted in the ſame manner, but a wide diſ-- 
tinction ſhould be made in the mode of i in- 
fliting puniſhments of an inferior kind on 
officers and ſoldiers. What may be re- 
garded as a ſlight penalty inſlicted on the one, 
would be conſidered as of great magnitude 
to the other, and ſo vice verſa; for habit 
and education make wide diſtindtions in 
the minds and manners of mankind. To 
diſmiſs an officer from his Majeſty's ſervice 
would be eſteemed a heavy puniſhment, 

whereas a private ſoldier would look upon 
it, in many caſes, as a favour conferred on 
bim; and on the other hand, a corporal 
puniſhment, which but ſeldom operates on 
the feelings of a priyate ſoldier, muſt touch. 
a commiſſioned officer ſo ſenſibly, who has 
the ſentiments of a gentleman, as to render 
his future life a burthen to him. 
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Fon crimes that officers and ſoldiers 
may be guilty of, which are not of ſo capital 
a nature as to deſerve death, caſhiering is 
preſcribed for the former, and corporal | 
puniſhment for the latter; and for miſde- 
meanours of a ſtill more inferior nature, 
cuſtom has introduced ſuſpenſion for a 
time, public and private reprimands, &c. 
for officers, and other Mats ran for 
foldiers. 8 ; 
. ok OTHER puniſhment has latterly been 
authorized by act of Parliament, which is 
ſending ſoldiers, who may be convicted of 
crimes not ſufficiently capital to be puniſn- 
ed with death, to ſerve in regiments 
abroad, either for life ora term of years; 
and in caſe they return, to ſuffer death. 
This is in ſome meaſure like tranſportation 


by the courts of law (Which is now altere& 


to hard labour on the river Thames) 
chough not ſo exemplary and ſhameful- a 
puniſhment; for they in fact only ſuffer 
what many: others of his majeſty's troops 

: FF ae 


« 
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eve liable to, who have never been con- 
vicded of any crime. 


Boe are the different puniſhments in- 
listed by martial law, and by which every 
member of a court martial is to be tan 
in paſſing ſentence. 


Is a 3 1s 3 guilty of a in, 
in the puniſhent of which there is no alter- 
native, any further queſtions become unne - 


|  ceſſary; if convicted of an offence puniſh- 


able at the diſcretion of a court martial, the 
| next obvious and only requiſite queſtion 
more is, what puniſhment ſhall be infliged 
on the priſoner, whom you have found 
guilty ? but in caſes where an option 
power is veſted in the court, to puniſh with 
death or otherewiſe, the queſtion to follow 
that of guilhy or not gully (upon the court, 
or the majority of it, declaring for the 
| former) i is, whether or not the priſoner ſhall 
ſuffer death? If two thirds of the court do 
| {ot een in the ane, the votes of 


LY 
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the ans are conſidered as void, being 
incapable of taking effect, as no ſentence 
ol death can be given againſt any offender, 
by a general court martial, unleſs nine out 
of thirteen or two-thirds of thoſe preſent 
concur therein. A lefſer number then 
being incompetent to give judgment of 
death another queſtion becomes neceſſary 
ta be propoled to every member indiſcri- 
minately, viz. what puniſhment (other than 
death, ſhall the priſoner undergo? and each 
member gives his voice (de novo) in this 
queſtion, wherein a majoriiy of the members __ 
is competent to determine. g 


Tais is the uſage which has long ob- 


— fained; ſhould it however be conteſted that 


a member is not compellable to give his 
voice fot any other puniſhment, having 
once given his vote for death, in that caſa 
(for the tri right can never be brought 
to a deciſion in the perſon of any indivi- 
dual, as the very ſtating of the matter would 
tend to diſcloſe the particular vote) it muſt 
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| of neceſſity be, that the ſentence purſue the 85 


major part of thoſe who did not give a 
voice for death, though they ſhould happen 
to be but an inconſiderable part of the 
W 8 court n g | 
* 

Is may Aer . "I the court is 
nnanimous, both in their opinion concern- 


ment paſſed on him, but the judge-advo- 


cate, in regiſtering ſuch opinion and ſen- 


tence, is by no means authoriſed to inſert, 
the word unanzmous; on the contrary, he is 


abſolutely ſworn not to divulge the vote of 


any particular member, whereas by the in- 


ſertion thereof he would: diſcloſe that of 
every one; but where there is a diverſity 


of opinions, it is neceſſary that he retain 


private memoranda of thoſe of every indivi- 
dual, that he may be prepared to give evi- 


dence thereof, as a witneſs, to a court of 
juſtice, ina due Cone of f law, as his wn 
1 gaparnn F {1788 


ing the guilt of the priſoner, and the judg- 
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MARTIAIL law is laid down in fo plain 
and ſimple a manner, that every military 
man is, or ought to be acquainted with what 
are thereby deemed crimes, and may judge 
in a great meaſure, what is to be expedted 
by one who is guilty of any of them; but 
at the ſame time he has the ſatisfaction to 
know that he muſt be previouſly convitted 
by a court, where juſtice and equity always 
preſide, and where the innocent can run no 
riſque of puniſhment, but the guilty are in 
general ſure to meet with their deſerts. 
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4 DEDICATION. 
addreſs them with a happier proprie 


But while my ſubject points to you 


opportunity afforded me of  appealin 
to the entire friendſhip. which ſubſi 
between us. Be ſo kind, then, as 


. 1 
81 R, 


| 1 Your moſt faithful and TY 
Moſt humble ſexvant, 


CY 


For it is univerſally known that yo 
have diſtinguiſhed yourſelf in your 
public capacity. by the moſt fortunat 
intermixture of juſtice and humanity. 


13 ge the tribute Wien ſo N 8 
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forcibly, I feel a flattering pride in th ; 


With the molt perfekt reſpeRt, | 
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Ir win be neceffary to divide this fubjef 
into two parts, and to ſpeak of each ſepas 
rately. Firſt, _ We nen, e b 
niſhments, ER 8 


eee as defned by Whol 
and ſubſcribed to by Selden and Puffen- 
dorf, is an evil of ſuffering, on account 
of ſome bad aftion, malum paſſionis, ob ma- 
lum aftionis ; but the author of a modern 
work, entitled, Confiderations on Criminal 
W defines | mages to- be an evil 
| F 1 which 


- 
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| which a delinquent ſuffers unwillingly, 
the order of ſome lawful ſuperior, on ac- 
Count of ſome aft, wilfully done, which 
the law prohibits, or of n omitted, 
{4 which the law enjoins. 


Tun making of laws 5 may cl: 
the ſame origin as that of laws themſely 
for when God gave his firſt commandment 
to Adam, which was that he ſhould not eat 
of the tree of knowledge of good and evil 
he alſo ordained, that, in the day he eat 
thereof, he ſhould ſurely die ; and we find, 
ever fince, that although different natio 
have adopted different modes of puniſ] 
ment, yet it ſeems to have been the gene 
ſyſtem, that laws would have been, of ve 
little effect, if they had not alſo given 
55 e for n penalties. | 


4 
+ £ 5 
AT 


. 1 of nn as I have 
already obſeryed in the Treatiſe on Courts 
_ Martial, being more for example, and to 
prevent evils, than to puniſh, when offen- 
ces 
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nay even * \ iſe, i is Daun , to be an= 
nexed in many caſes, although poſſibly be- 
yond the ſingle demerit of the offence, 
ſimply conſidered. But yet, I cannot but 
diſcommend the making capital puniſh- 
ments too familiar; for when a man, after 
committing: perhaps a trifling crime, finds 
that the penalty attending it is the ſame, as 
if he had been guilty of a more enormous 
one, it is a ſtrong inducement: to a vicious 
mind to dive deeper into guilt. When 
great puniſhments are only inflicted for 
great crimes, it will be the more eaſy to re- 
form abuſes, becauſe all the world concur- 
ring in the neceſſity of them, will chear- 
fully promote their effett; whereas, if ca- 
pital penalties are ineurred upon every 
trifling occaſion, humanity will revolt at 
che idea, and induce officers oſten to hide 
and overlook the leſſer crimes ſoldiers may 
be guilty of, rather than bring them to con · 
viction. But when there is a neceſſity of 
9 Ing 8 a public example, although we may 
NT 5 | e 


Gt te: am BY hes 
ment in general, that every method, I 
W 2 to be NE taken, to - 


than aſt to a eee by -puniſhing 
them. If a man, who has any ſenſe o 


crimes before unthought of; or, at leaſt, 
he will give himſelf up to ſhame and re- 
morſe, and thereby a ſubjett is, I may ſay, 
irretrievably loſt, who, by more le 
treatment, might have been of eminent ſer 
vice to his country. The moſt excell 
natures will arge. err, but may 


again reſtored to their former ſtate, by a 
be of Gomes oh honour Sonny: uw cok pu 


* 
r 


into good babits, even by ks 2 


- I cannot reſiſt the temptation of offering 

to the conſideration of my readers, the ſen- 
timents of ſome authors of high.repute, who 
have coineided with, or rather (to do juſtice to 
their worth) have implanted i in me the doc- 
rine of prevention of crimes, in preſerence 
to WY to IR 1 meg ow 


CHE os #1 


Tus ae def nocd arimes; 15 
Land Coke, who vrites on this ſubject in ra- 
ther general though not leſs pointed terms, 

is, 1ſt, By training up youth in the prin- 
ciples of religion, and habits of induſtry; 
adly, In the execution of good laws; and 
gdly, In granting pardons but rarely, and 
upon good reaſons. Every wiſe legiſlature 
will, in the enaQting of criminal laws, have it 
in contemplation, rather to prevent than 
puniſh crimes ;\ and whilſt they chaſtiſe the 
Es 3 3 
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eme will enfeavour to reform — 


F non the pig mode of forming our 
oldiery, we are in general obliged to take re- 
eruits, without previouſſy conſulting whe- 
ther they have been trained up in their 
youth, in the principles of religion, and ha- 
bits of induſtry; but a prevention of erimes 
is certainly in our power, which to a hu- 
mane heart will ever be a more pleaſing 
taſk, than the execution of the very beſt of 
| laws, and this prevention will tend to ren- 
der the neceſſity of pardons more and 4 


Wuar then can be more conducive to 
the detering of men from committing erimes, 
than making them properly acquainted with 
the laws“ by which chey are to be govern- 

8 e ee Nie: Hed. 


* Juſtinian has reduced the whole dofrine of laws 
to theſe . precepts, © Jurs præcepta ſunt 
|  honeſte 
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ed, and the fatal conſequences in | 
a x breach © of them. 


A 1 Do not Jnr, 1 the ww nd 
benevolent Marquis of Beccaria, in his moſt 
excellent eſſay on crimes and puniſhments, 
of any exception to this general axiom, that 
every member of ſociety ſhould know when 
he is criminal, and when innocent. The un- 
certainty of crimes hath ſacrificed more vic- 
tims to ſecret tyranny, than have everſuffer- ' 
ed by public and ſolemn cruelty... Would 
you prevent crimes, let the laws be clear 
and ſimple; let them be intended rather 
to favour every individual, than any parti- 
. cular claſſes of men; let the laws be feared, 
and the laws only. Foy 


5 Ir is an honour, and almoſt a ſingular 
one to the Engliſh laws, that they furniſh 


e honeſte vivere, alterum non lædere, ſuum cuique 
: 0 tribuere. And Grotius defines equity to be, 
ti the correction of that, wherein the law, by reaſon 

3 of i its . is deherent,” | 
: means 


alin of preventing "RY commiſſion of 
crimes. Of all the parts of 'a law, the 
moſt effectual, pleads Blackſtone, is the 
indicatory; for. it is but labour loſt to fay, 
do this, or avoid that,” unleſs we alſo de- 
clare * this ſhall be the conſequence of your 
* Spn-gomphencee” bs repo phs be 


AxorRRER modern yriter thus joins in ſen- 
timent. The prevention of crimes ſhould 
be the great objea of the law-giver, whoſe 
duty it is, to have a ſevere eye upon the 
offence, but a merciful inclination towards 
the offender. It is from an abuſe of lan- 
guage that we apply the word «puniſhment” 
to human inſtitutions. Vengeance belong- - 
eth not to man. Criminals, ſays Plato, (de le- 
gibus) are not puniſhed, becauſe they have 
alfended; for what is done cannot be un- 
done, but that for the future the criminals 
themſelves, and ſuch as ſee their puniſhment, 
may take warning, and learn to ſhun the al- 
lurements of vice. Meli Suffeti, ſnquit Tullus, 
/ iffe dicere poſſes ; federa ac fidem ſervare, vivo 
OK tibi 


tibi ea diſciplina a me adhibita efſet: nunc quo- 
mam tuum inſanabile ingenium eſt, Tu tuo ſuß- 
plicio doce humanum genus ea ſanta credere, 
' que a te violata ſunt. It is the end then of 
penal laws, to deter, not to puniſh. To ef- 
fe& this, other means may be ſubjoined io 
that of making men previouſly acquainted 
with the laws by which they are to be go- 
verned; and none can throw more additional 


| weight into the ſcale, than binding them by. 


the moſt ſolemn and ſacred ties to a due 
obſervance thereof. 


de every nation, . in oveny! age; ans 


a has been of the greateſt conſequence 


and conlideration in ee AE 
and again ; 


6 1 Ra wk Gacred awe; doth roule the 
1 e foul, ö 
ce And thus reſtrains is Lia the double 
c miſchief 

7 of ang ring friends, _ oh offending 
| Heaven.  Sornociss. 


Tus 


„Taz Romans, as ſoon as they had 
compleated their levies, obliged every ſol- 
dier to take a military oath, by which he 
; engaged to hazard his life for the com- 
mon wealth, to obey his general, and not 
to fly from his colours, or quit the army 

without leave. The whole legion, paſſing 
one by one, ſwore to the ſame, each ſaying 
ads he went by, Idem in me. This, and ſome 
other oaths, were ſo eſſential to the military 

Rate, that Juvenal, in Satyr XIV. 33, uſes 
the word ſacramenta for milites or militiæ. 
Nor was this a mere ceremony, but a ſolemn 
act of religion, and eſteemed: fo conſequen- 
tial, that no man was deemed a ſoldier, nor 
allowed to ſtrike or kill an enemy, if he 
had not taken the cuſtomary oath; and this 
- oath was held ſo ſacred amongſt the troops, 
and became fo inviolably a bond of fidelity 

and ſubjection, that the ſoldiers, however 

diſpleaſed and enraged, did not dare to 
quit their general, ſo long as this tie was 
ſuppoſed to remain in force; nay ſo very 
tender and ſcrupulous were they, that even 
TO In 
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in their greateſt impatience to be diſcharged, | 
they would never admit of any-interpretati- 
on that carried in it the leaſt . or _ 
emen 6Þ deceit, © 


Nax, ſuch was the nec of an wk 
e them, that mene bound n 
ae v to the laws. 


TuRY often did more for hs "olefins 
ance of an oath, than they would ever have 
performed for the thirſt of glory, or for the 

care of their country, as appears in many 

Inſtances recorded in hiſtory. - Hence it 
was an uſual ſtratagem in a dubious engage- 
ment, for the commanders to ſnatch the 
enſigns out of the bearers hands, and throw 
them among the troops of the enemy, know- 
ing that their men, ſo. far from abandoning 
them, would venture the greateſt Pe to 
recover them, _ 


- Amonc the Greeks we likewiſe find, 
that the military oath was accounted inſepa- 
- rable 


— 
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able. from the ſtate. of a ſoldier. | This 
Kdelity prevented the two greateſt c crimes 
a ſoldier can be guilty of, viz. mutiny, and 
deſertion; crimes too frequent in our modern 
| armies, and which are of the utmoſt con- 
ſequence, when once they get any footing. It 
may ſeem ſtrange that thoſe, who call them- 
ſelves Chriſtians, ſhould be more apt to com- 
mit perjury and breach of faith, than Hea- 

chens; yet I cannot account for it ina more 
favourable manner than by attributing it in a 
great meaſure, to Our inattention to Wh 
ve ſeem to think a mere matter of form 
2 found of ſo eſſential nee __ 


2 * * a 5 98 8 
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Tux kin of: Pruſſia, tories we ee 
juſtly term a pattern for modern heroes) 
highly ſenſible of how much advantage it is, 
that a ſoldier be ftrialy bound to be firm 
to his truſt; and at the ſame time conſcious 
of the injuſtice of puniſhing a man for a 
. which he does not koi to be ſo, 

exproſily 


chat when the new colours ee, of a 
regiment are ſworn to, the ſolicitor ſhall 
firſt make an harangue, and read the arti- 
cles of war, and the chaplain chen ſay a 
priyer; imploring God, on of hingrace-and 
goodneſs, to ſave every ſoldier from being 
occahons, in battles, fieges, nd waging: 
ments of any kind, he may continue firm to 
his aten and maintain them againſt an 


eee, a recruĩ 
to the colours or ſtandards, the violatio 
an oath, and the divine vengeance whicks 
will infallibly attend it, muſt be explained 
to him, and he himſelf acknowledge, that 
- he! underſtands every : particular-well; and 
voluntarily offers to be conformable thereto, 
mne Ne e 
eee we 9 no e or 
regulations, with reſpect to troops ſwearing 
to their colours, ſome ceremonies, ſimliar 
x to 


| to thoſe praftiſed in the Pruſſian ſervice, 
| have been introduced and adopted in ours, 
on the colours being firſt preſented to a re- 
giment. But on recruits being enliſted ſub- 
ſequent thereto, they are hurried away to a 
Juſtice of the peace, before whom they take 
an oath of fidelity ; but no clergyman-ever 
attends, in order to point out to them, how 
much they offend their God, as well as their 1 
king, by a breach of that oath. And the ge- 
nerality of them are too prone to think, 
chat the ſafety of their bodies ſhould be their 
70 only care, after forfeiting their engagements, 
without nos ſouls to be any wen. 
concerned. 1. 


. STRONG 8 what I aſſert preſented 
Itſelf at the execution of a grenadier, who 

was ſhot at Plymouth, during the late war, 
for deſertion, and who ſuffered with great 
fortitude, being conſcious, he ſaid, of hav - 
ns « done CO to n his ne 


Thar 
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(Tas a prevention of crimes, as far as 
0 hs frailties of human nature will admit of i it, 
ſhould be the primary object of every wiſe 
legiſlature, whether in a civil or military 
| line, is too obvious to require any farther! 
argument or illuſtration ; but whatever may 
have been the virtue of the ancients, we fee 
too frequent inſtances in the modern world, 
to convince us, that many men are not to be 
detered from vice, although ever ſo well ac- 
quainted with the attrociouſneſs of it; it muſt 
' therefore be allowed, that there is an abſo- 
lute neceſſity of ſometimes infliting puniſh- 
ments for the good of fociety. Heirocles 
_ calls puniſhment the medicine of wicked- 
neſs; that puniſhment is eſſential, in order 
to keep up good order and military diſci- 
pline in an army, muſt be evident-to every 
military man; and that military diſcipline 
is more conducive to e than numbers, 
is as apparent. 


Fs N xxx to 8 of troops, ſays M. e 
military diſcipline is the firſt objett that 
7 preſents | 


[ 
L 


pe CY 
En Smiles 2 
* 4 £ 1 
- 


preſents itſelf to our-notice; for it is the 


ſoul of all armies: and unleſs it be eſta- 
bliſhed amongſt them with prudence and 
unſhaken reſolution, they are no better than 


ſo many cont 
which are more dangerous to the very ſtat 
naintains them, than even its declarec 


Tux Romans, as Profeſſor Duncan ob- 
ſerves, from ſmall beginnings, roſe by de- 
- grees to be ſovereigns of the world. If we 


enquire into the cauſes of this, we ſhall find 
that nothing ſo much contributed to it, as 
their excellence of military diſcipline: The | 
many difficulties the king of Pruſſia extri- 
cated himſelf from, during the laſt conti - 


nental war, when ſurrounded by armies ſo 


far ſuperior to him in numbers, are recent 


| proofs how much military diſcipline is con- 
ducive to victory. And I think I may, 
without vanity, add, that the many ſuc- 


celles of "as n arms over thoſe of 
ü 1 France 


* 
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France and Spain, were not. attained by ſu. 
| n of n. e wg art 


| 81 nes then military difcipline is ſo eſ- 
ſential to an army, and puniſhments ſo. ne- 
eeſſary to military diſeipline, it will be pro- 
per now to ſpeak as well of the uſes of pus 
niſhment in general, as 1 the ſeveral n 


of ann it. 


Tur 8 uſes of ee may * 
reduced to three. The firſt, which is com- 
mon to all puniſhments, except e is 0 5 
reform thoſe that are e. 


* ſecond, WET is e e to ni 
eee Cop is to put the criminals, out of 
a condition of cauſing new troubles to ſoci- 
ety ; and the third and laſt, which is com- 
mon to all ſorts of puniſhments, is the uſe 
of example, for reſtraining by the fight and 
fear of puniſhment, thoſe who abſtain from 

crimes, only out of fear; and it is this ex- 8 
ample that diminiſhes the number of crimes, 


2 N which 


the culprit himſelf, 


| endeavoured to con 
it was neceſſity, not inclination which led the 
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if f they were ſuffered to go\ wuniſhed. 


Ir reformation. in "00 3 * the * 


pain and 


A terer; din 'which- ſhould ' carry! no 


laſting infamy with it, other than the reflec- 


tion of having been puniſhed, and ſhould 


vaniſh in time, not only from the recollec- 
tion of the world in 2 but a of 


an attendant thereto. 


ect be, Wee | 


| the power of cauſing newtroubles to ſoci- 


ty, nothing more can be ſaid, than, at the 
execution of 'a finfut mortal, it ſhould be 
ce the multitude that 


z®. 


legiſlature to bring him to that untimely end, 
and to warn them againſt following the ſame 
evil ways. And laſtly, with reſpet᷑t to the uſe 

ER 5 oa 
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of example, . in general can be 
more prevalent; yet we find that this is of- 
ten inſufficient; however, it 1s the beſt apo- 
logy that can be made for legiſlatures who 
inflict what otherwiſe might be deemed he 
and: nee e e E 


| | Tas Lad of os FW PA 
vader to che ideas, whether political or 
religious, of different nations and ſects. To 
enter into a detail of thoſe hitherto prac- 
tiſed, was it even poſſible to recount them, 
would be foreign to my preſent ſubjett; it 
amine thoſe which may be termed the mi- 
litary puniſhments of ſuch, whoſe arms have 
Thone with the greateſt fplendour, in order, 
by comparing them with our own, we may 
be the better able to judge wherein we can 
amend. For nations, no more than indivi- 
duals, are infallible, and therefore ought 
not to be ſo tenacious of their own cuſtoms, 
as not to pay due attention 10 thoſe of 


vihers, even of an enemy. Death may be 
„„ eee 


— — = 
* * 
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eſteemed by all, the ultimum ſupplicium or 
moſt capital puniſhment, but this may be 
accounted more or leſs ſevere, according 
to the manner of endeming i It, 


i ww 1 4 my averſion to; but 
as puniſhments are meant more for ex- 


ample, than to give pain to the offending 


culprit, death may be inflited in a more or 


leſs diſgraceful manner, according to the 
nature of the crime. As for inſtance, in 


the French ſervice, thoſe who deſert into 
an enemy's country are hanged, but thoſe 


who deſert to engage in another regiment, 
or n Seh F _—_ are ſhot. 


Tax this ee uſed, 5 the 
Romans were ſuch as reached the offender's 


Oy; credit, or goods. £ 


Tux . corporal puniſhment was 


80 ſomething like running the gantelope, in 


praftice amongſt many modern nations, 


ag generally attended with more fatal 
_ conſequences, 


EF 
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conſequences, and therefore may be ac- 
counted for the moſt part capital; for as 
ſoon as the criminal had liberty to run, the 
ſoldiers were allowed to kill him if they 
could; ſo that being perſecuted with ſwords, 
darts, ſtones, and all manner of weapons 
on every hand, he was preſently diſpatched. 
This penalty was incurred by ſtealing any 
thing out of the camp, by giving falſe evi- 
dence, by abandoning his poſt in battle, by 
pretending falſely to have done ſome great 
exploit, from hope of reward, or by fighting 
without the general's order“; by loſing their 
arms, or aggravating a miſdemeanour, by 
| RANG it three times. 


| Ir a great ds had offended, as run- 
ning from their colours, mutinying, or other 
general crimes, the common method of pro- 
ceeding to juſtice was by decimation; that 
is, every tenth man being to die, was exe- 


es „ In bello, qui rem a duce prohibitam, fecit, 
aut mandata non ſervavit, capiti punitur, etiamſi 
res bene gellerit,” 


. cuted; 
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cuted; for which they drew lots. By this 
means, though all did not fuffer, yet all 
were terrified into obedience. In ſome au- 
thors, we meet with vicgſimalio and centeſima- 
tio, which terms ſufficiently explain them · 


Tux puniſhments that reached no farther 
than a ſoldier's credit, by expoſing him to 
public ſhame, were degrading him from a 
higher rank to a lower; giving him a ſet 
quantity of barley inſtead of wheat ; ungird- 
ing and taking away his belt; making him 
ſtand all ſupper time, whilſt the reſt ſat 
down ; and other marks of diſgrace. But 
| ſhame, it muſt be obſerved, loſes its effect, 
when puniſhment is inflifted without a juſt 
and careful diſtindtion, or when by wanton- 
neſs or oppreſſion it is made too familiar. 
However, ſhame will alone, in ſome caſes, 
work reformation, ſooner than ſeverer pu- 
niſhments, which even cauſe bodily pain. 


ARTAXERXES 
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Aa nee that the nobility oſ 
3 who debaſed themſelves, inſtead of 
being laſhed, which had been the practice, 
ſhould be ſtripped, and the whipping to he 
given to their veſtments; and that inſtead of 
having the hair plucked off, they ſhould 
only be deprived of their high crowned 
tiaræ. And the Lacedemonians puniſhed 
a coward, by cloathing him in womans ap- 
parel, and making him ſtand every third 
day in the market or other public place, 
which was looked upon by men of ſpirit as 
worſe than death. Aulus Gellius has re- 
corded a very ſingular puniſhment amongſt 
the Romans, by letting the delinquent blood. 
His judgment concerning the origin of this 
cuſtom is to this purpoſe. - He fancies that 


in former times this uſed to be preſcribed . 


to the drowſy and ſluggiſh ſoldiers, rather 
as a medicinal remedy than a puniſhment ; 
and that in after ages it might have been 
applied in moſt other caſes, upon this con- 
ſideration, that all thoſe. who did not ob- 
ſerve the rules of diſcipline were to be 


8 4 looked 
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looked upon as ſtupid or mad; and for: per. 
ſons in that ARS eee is com- 


| monly ſucceſsful. 


Bor becauſe this reaſon is hardly fatisfac- 
tory, Muretus has given us another, believ- 
ing the deſign of this cuſtom to have been, 
that thoſe mean ſpirited wretches might loſe 
_ that blood with ſhame and diſgrace, which 


they dared not to ſpend nobly and honour- 


ably in the ſervice of their country. 


As for the puniſhment relating to their 
goods and money, the tribunes might for 
ſeveral faults impoſe a fine on the delin- 
quents, and oblige them to give a pledge, 
In caſe they could not pay; ſometimes too 
they ſtopped the ſtipend, whence they were 
called by way of reproach ere diruti. 


AMONGST the Rn neglea of du- 
ty, flying in battle, or cowardice, \ was pu- 
miſhed only by marks of infamy, it being 


thought 1 more adviſcable to keep them in or- 
X der, 
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der, by the motive of honour, than fear 
of puniſnment; and mutiny and deſertion 


were puniſhed by degradations and diſgrace, 


which could never be wiped away but by 
brave actions; but thoſe who betrayed ſecret | 
2 had their tongues cut out. 


Ir is remarkable that by the Jaws of Ly- 

curgus, amongſt the Spartans, ſtealing was 
| lawful, and encouraged as a military exer- 
ciſe, but puniſhable if found out. Plu- 
tarch relates a ſtory of a boy, who having 
ſtole a fox, and hid it under his coat, 
choſe rather to let it tear away his very 


boner, than diſcover the theft. 


By 3 laws of s thoſe who main- 
tained their poſt with courage were ad- 
vanced, but others were degraded: All who 
refuſed to go into the army, cowards and 
run-aways, were expelled the forum, were 
not crowned, and could not go to the pub- 
lic temples. He who caſt away his arms 

was dedlaged infamous, 
Tux 
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Tux ancient Germans n none 
bn pecuniary puniſhments, being of opini- 
on chat their blood ought not to be ſpilt 
but with word in hand; on the contrary 
theſe puniſhments are rejected by the Japa- 
neſe, under pretence that the rich * 
elude hem. 


— 


3 to Tacitus, . 8 
hm only two capital crimes; they hanged 
traitors, and drowned cowards. Amongſt 
other modern puniſhments, the gantelope 
bas been adopted, not only by the Pruſſians, 
but moſt other German powers; it is like- 
wiſe in uſe amongſt the French, although 
| ſeldom inflited, except for capital crimes ; 

for it being reputed ignominious, becauſe 
inſthQted on common rogues and Vaga- 
bond, by the hands of the hangman, the 
_ ſufferer is always obliged to paſs under the 
colours, after he has received his puniſh- 
ment, in order to take off this idea of 
ignonimy which is attached to it; and even 
this ceremony is often found inſufficient to 


wipe 


„ 


7 wipe off the Rain fo effeQually as to pre- 
vent deſertion. Upon deſertion growing 
to great height in France, it was judged 
proper to puniſhi ſuch delinquents with 
death, and yet their number did not de- 
ereaſe. The reaſon, argues Monteſquieu, 


is very natural. A ſoldier, accuſtomed io 


venture his life, deſpiſes, or a deſpiſe : 
the NOT: of i it. 

* ant hot t rrejudiced 3 in ad of the 
clic af $i ies: country, as to condemn 
all others as faulty; neither do I mean to 
adopt one, merely. becauſe it is Roman, and 

rejett another, becauſe flowing from a na- 
tion of leſs repute. What I ſhall now at- 
tempt, is impartially to point out the errors 
or excellencies of thoſe I have juſt recited, 
| together with thoſe of our own, and then 
draw ſome general obſervations on puniſh- 
ments in general. Death, as was before 
obſerved, may be executed in a more ex- 
emplary manner for one crime than another, 
Although not attended with more torture 10 
"al 
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te criminal, and therefore I am naturally 
led to approve of the diſtinction made in 
the French ſervice between hanging and 

| ſhooting ; for although they both terminate 
in the ſame manner, the ſuffering as a com- 
mon felon may be juſtly eſteemed a more 
capital puniſhment, than in a method 1 85 : 
liar to a ſoldier. | | 


: "Gr averſion to a ad manner of inflic- 
ing death muſt conſequently induce me to 
condemn the Roman method of executing 
it, by allowing the-criminal to be ſhot at by 
the ſoldiers with darts, &c. but their puniſh- 
ments which reached their credit, by expo- 
ſing them to public ſhame are highly com- 
mendable; for nothing is more likely to 
work a reformation in a ſoldier, who ought 
to have ſome ſenſe of honour, or elſe is un- 
worthy of the name, than inflicting a puniſh- 
ment which may be wiped off by his fu- 
ture va „ 


— 


FINES 
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Fix Es being ſometimes impoſed, may al- 


ſo be attended with good conſequences, for 


thoſe who are inclined to avarice and love 


of money will think this a very ſevere penal 


ty ; but as to the method of letting blood, 
praQtiſed by the Romans, whatever might 
be their motives for it, it appears too ro- 
mantic to carry any weight vith it "A 
the modern ſoldiery. | | 


DrszRxriox has ever been regarded, by 
both ancient and modern nations, as a mi- 
litary offence of the greateſt magnitude. 
Charondas, the famous law- giver of the Thu- 
rians, inſtituted a whimſical puniſhment for 
this crime, not unlike that of the Lacede- 
monians for cowardice: he enacted, that 
deſerters ſhould be compelled to fit three 
days in the market-place, in female dreſſes; 
and this law, ſays Diodorus Siculus, excel- 
led the proviſions of other law-givers onthe 
fame obje&, both in humanity and wiſdom. 


IT 
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1 win was anciently the: cuſtom in France 
to cut off the ears, or ſlit the noſe of a de- 
ſerter; and Monteſquieu thinks that it was 
abſurd to ene this praflice, for the 
puniſhment of death. For ſoldiers, argues he, 
are habituated to the contempt of death 
and ce dread of ſhame, ſo that the terrors 
ol the penalty were diminiſhed, ur 
were ned to be ee e 14115 


Tan Jews uſed to leg wine mingled with 
myrrh to a malefactor, at the time of his 
execution, in order, as it is ſaid, to cauſe 
a ſtupor, and deaden the ſenſibility of the 
pain; and amongſt the Athenians, a mur- 
derer, after trial and conviction, was left to 
| the relations of the deceaſed, to be put to 
death if they thought proper, but they 
were not permitted to uſe wy gue) 1 tor- 
ture, or to extort _—_— Et 


To conclude then the cc ſubje 
of military puniſhments, I ſhall go into a 


ſhort mcaptiglagion 4 of what has already 
been | 


* 


gu 
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* 


been laid, and abe a few obſervations on 
puniſhment in general. OO. 
a detail of the military puniſh h 
ancient and modern nations ; Pore of them | 
TO woes nr maar 


As (puniſhments heres: more e mild, le 
mency and pardon are leſs neceſſary. 
_ puniſhments are eſſential are ator 
ciety in general, and particularly to the 
keeping up good order and diſcipline in an 

army, is too apparent to call for argument; 
but it muſt, I ſhould think, appear, that the 

work of eradicating crimes is not to be 
effedted by making puniſhments familiar, 
but formidable; to be both is not poſſible, 
for familiarity with puniſhment, as _ 
other _— will breed nnn. 


5 ee indi rely div 
nature of the crime oroffence, but the motive 
which induced the perſon to commit, and 
the circumſtances attending the committing 
| 05 _— mam For it may be com- 
mitted, 


_ 


makted, either out of premeditated defign, in 
the heat of paſſion, or through imprudence, 


= 
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which may each be conſidered in its proper 
degree ; thus, in a tranſport of paſſion, it is 


more culpable than when proceeding from 
| imprudence ; and through premeditated de- 


ſign, more heinous than in a tranſport of paſ- 


fon. The violence of paſſion or temptation 


may ſometimes alleviate a crime ; as theft, in 


| caſe of hunger, is far more worthy of com- 
paſſion than when committed through ava- 


rice, or to ſupply one in luxurious exceſſes. 


To kill a man upon a ſudden and violent 


reſentment, is leſs penal, than upon cool 
deliberate malice. The age, education, 
and character of the offender, the repetition 


(or otherwiſe) of the offence, the time, the 


place, the company, 'wherein it was com- 
mitted ; all theſe, and a thouſand other inci- 


dents, may aggravate orextenuate the crime. 


Sir Michael Forſter, in the preface to his Re- 
ports, obſerves, that no rank or elevation in 


life, no uprightneſs of heart, no prudence or 
circumſpection of conduct, ſhould tempt a 
N . | man 
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2 man to/ conclude; that he may not at fome 
Ro eee ee 


Tun infirnditics of the beſt 4 us, 
the vices and governable paſſions of others, 
the inſtability of all human affairs, and the 
numberleſs unforeſeen events which the 

compaſs of a day may bring forth; will 
teach us, (upon a moments refleftion) that 
to know with preciſion what the laws have 
forbidden, and the deplorable conſequences 
to which a wilful difobedjence may _ x 
Oy CR PO Te 
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pointed out as infamous, will have the ef- 
fe of infamy. Impriſonment is an uſual 
| preparatory ſtep to trial; and is alſo adopt- 


ed las a punifhment for certain crimes,. on 


conviction thereof; but impriſonment, in- 


5 flicted as a puniſhment, is not according to 


the principles of wife legiſlation, It ſinks 
uſeful ſubjeQs into burthens on the commu 
nity; and has always had a bad effect on their 

= morals, 


{4 
' morals; nor can it communicate the bene- 


fit of example, being in its nature excluded. 


| my the ds "_ | 


tw is an eſſential lain: that there ſhould 
be a certain proportion in puniſhments, be- 
cauſe it is eſſential that a great crime ſhould 


be ayoided rather than a ſmaller, and that : 


which is moſt pernicious to ſociety rather 


85 nee eee 


IR MNITY in puniſhment is W for 


the ſake of example, but let not death be 


drawn into lingering ſufferance ; detain not 


the excrutiated ſoul upon the verge of eter- 
nity. There ſhould be no ſuch thing as 


vindictive juſtice, Public utility is the 


meaſure of human puniſhments, and that 
utility is proportionate to the efficacy of 
the example. But whenever the horror of 
the crime is loſt in ſympathy with the ſuper- 


ample loſes its efficacy, and the law its re- 
verence. It is not the intenſeneſs of the 


pain 
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pain that has the greateſt effect on the 
mind, but its continuance; for our ſenſi- 
bility is more eaſily and more powerfully 
affefted by weak, but repeated impreſſions, - 
than by a violent, but momentary impulſe. 
The power of habit is univerſal over every 
ſenſible being. The death of a crimi- 
nal is a terrible, but momentary ſpeQacle, | 
and therefore a leſs efficacious method of 
| deterring others, than the continued ex- 
ample of a man, deprivedof his liberty, con- 
demned as a beaſt of burden, to repair by 
his labour the injury he has done to ſociety. 
The execution oſ a criminal is, to the mul- 
titude, a ſpeQacle which in ſome creates 
ne mixed with indignation, 
"This 8 of a ni ſhould be 
jult ſufficient to excite compaſſion in the 
ſpektators, as it is intended more for them 
than for the criminal. A puniſhment, to be 
_ juſt, ſhould have only that degree of ſeve- 
rity which is ſufficient to deter others. 


R 2 | Tux 
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Tux depravity of mankind often obliges 


us to ſwerve from the Moſaical law, an eye 
for an eye, a tooth for a tooth, &c. but let 
not a miſtaken zeal for the military ſervice 
| lead us tov often to take away what we can- 


* 15 


C 8 puniſhments, which are the 
next capital ones todeath, mould be ſparing- 
ly made uſe of. Puniſh not a man in the 
fame manner, for perhaps a few hours ab- 


| fence from his quarters, as if he had been 


a deſerter from his country, and a violator 
of his ſacred promiſe ; for it is not the num- 
ber of laſhes, but the ſhame that muſt at- 
tend it, that conſtitutes the puniſhment. 
To fix a laſting, viſible ſtigma upon an of- 


fender, is contrary both to. humanity and 


ſound policy. The wretch, finding himſelf 
ſubjeted to continual inſult, becomes ha- 
js KT and n all ſenſe 


Tux 
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Tun Marquis of Beccaria concludes his 
pL on crimes and puniſhments thus: That 
a puniſhment may not be an act of violence 
of one, or of many, againſt a private mem- 
ber of ſociety, it ſhould be public, imme- 

diate, and neceſſary, the leaſt poſſible in the 
_ caſe given, proportioned to the crime and 
determined by the laws. 


Let laws be fix'd that may your rage contain, 
And puniſh faults, with a proportion d pain: 
And do not flea him, do not ſhoot him through, 
That only doth roles a ſtroke or two. 


Cxk zen“ s Horace. 


= Fo ſmall crimes on find out adequate 
_ puniſhments, ſuch as confinement, fines, - 
double duty, &c. and by way of medium, 
degradation from one rank to another, or 

working at fortifications or other public 
works. ( muſt be underſtood here to mean 
non- commiſſioned officers and private ſol- 
diers). Nay, let us not ſhut our hearts 
| againſt pardon to repenting offenders; but 
let death, or even corporal puniſhment, in 

R 3 Whatever 
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| whatever mode they are executed, be in- 
— _ for capital crimes. | 


| SECONDLY, or MILITARY REWAR DS. 


 PunisHMENTS and rewards, ſays Monti- 
cuculli, are the two great ſupports, either of 
the political or military world. And this doc- 
trine ſeems not to be modern only ; for thus 
ſays Cicero, Solon rempublicam duabus 
rebus contineri dixit, Premio et Pana.” Puf- 
fendorf is of opinion, that the dread of evil 
operates more forcibly on the mind than 
the expeQation of good; and therefore, that 
the ſanRtion of laws muſt conſiſt rather in 
penalties than rewards. But this is an hy- 
potheſis, (for I cannot allow it any better 
term) that I will by no means admit of. I 
have really a better opinion of mankind 
than to believe i it to py well founded. 


F RUITLESS and endleſs 4 be the 
purſuits of a ſoldier, or indeed of any one 
elſe, were he liable to puniſhment, with- 
out expektation of . A man who 
| has 
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has not hopes as well as fears, muſt very 
foon fink into deſpondency; and more par- 
ticularly a military man, who above all 
others ſhould fly from deſpair. Nil deſpera- 
_ os be his favourite theſis, 


w © HAVE commented largely on the ſub- 
ef of preventing crimes, in preference to 
truſting to reformation by puniſhment; I 
have ſtill one very forcible argument to 
urge towards the furthering and advancing 
this favourite doQrine, which is to inſtitute 
rewards for upright and virtuous altions. 


There is no joy a gen rous mind can know, 
LY that of giving virtue ts reward. 
SHIRLEY: 


Tux coin of honour is inexhauſtible, and 

is abundantly fruitful, in the hands of a 

prince who diſtributes it wiſely®. | 
| | Wirn 


Amongſt the Athenians, all diſabled and wound- 
ed ſoldiers were maintained by the public; the pa- 
rents and children of thoſe who fell in battle were 


R 4 taken 
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| W:rrn the Romans, from whoſe renown | 
ve are naturally led to follow theni as a 
pattern in military affairs, the encourage- 
ments of valour, and other martial virtues, 
were much more conſiderable than the pro- 
ceedings againſt the contrary vices, The 
moſt conſiderable, {not to ſpeak of the pro- 
motion from one tation to another, of of 
the occalional donations in money, diſtin- 
af by this name from the largeſſes be- 
ed on the common people, and termed 
congiaria) were firſt the dona imperiloria, 
ſuch as the haſta pura, a fine ſpear of wood, 
without any iron on it, which was beſtowed 
on him, who in ſome ſmall fkirmiſh had 
killed an enemy engaging him hand to 
hand. They were reckoned very honour- 
able gifts, and the cuſtom of our great offi- 
ders carrying white rods or ſtaves, as enfigns 


| 1 care of 17 parents were killed, their chil- 
dren were put to ſchool at the public charge, and 
| when they advanced to TO; were en 
with a ſuit of armour, 


L 
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of their places, is ſuppoſed to be _— 
. thence. 


1 Tas  Armille, a ſort of bracelets; the 
Torques, golden and filver collars; the 
' Vifilla, a ſort of banners of different co - 
bours, and many others, amongſt which we 


mult not omit the corona civica, which was 


given to any ſoldier that had ſaved the life 
of a Roman citizen in an engagement. This 
| was reckoned more honourable than any 
pther crown, although compoſed of no bet- 
ter materials than.oaken boughs. It was a 

particular honour conferred on the perſons 
who had merited this crown, that when they 
came into any of the public ſhews, the whole | 
company, as well ſenate as people, ſhewed 

their reſpett, by riſing up when they ſaw 

them enter; and they took their ſeat on 

theſe occaſions amongſt the ſenators; being 
_ alſo excuſed from all troubleſome duties 
and fervices in their own perſons, and pro- 
curing the ſame immunities for their father 
and gy father by his ſide, Theſe accu- 
mulated 
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| "RPE privileges appear however to be 
carried to too romantic a height. But far 
greater honours and rewards were confer- 
red on victorious generals, ſuch as the ſalu- 
atio imperatoris, the ſupplication, the ova- 
tion, and the triumph. It would be ſwer- 
ving too far from my ſubjeR, to enter into 
a minute deſcription of theſe ſeveral ho- 
nours or rewards conferred on ſucceſsful 
heroes. Suffice it to ſay, by way of expla- 
nation, that the ſalutatio imperatoris, was 
nothing more than ſaluting the commander 
in chief with the title of imperator or 
emperor, on account of any remarkable 
| ſucceſs. x 


Tu ſupplicatio was a ſolemn proceſſion 
to the temple of the Gods, to return thanks 
for a victory. The ovation and triumph were 
proceſſions made into and through the city 
of Rome, by a conqueror, with this diffe- 
rence chiefly, that the triumph was more ſo- 
lemn and ſplendid than the ovation. All, to be 

2 0 matters of inſignificancy i in the great 
8 ſcale 
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fcale of philoſophy; and yet, do we not find, 
in the preſent enlightened age, men of the 
firſt rank and abilities pleaſed with, and 


ſeeking after with. avidity, aTed, green, 
or blue ribbon? 


| Ty then the contagion for honorary re- 
* wards, which may be ſo eaſily complied 
Vith, ſtill rages, why refuſe them to military 
men? CD N 


Tu Romans had a peculiar mode of diſ- 
tinguiſhing their ſoldiers for long and faith- 
ful ſervices, which may be juſtly deemed a 
ſpecies of reward. They had always a 
number of ſoldiers of a more eminent de- 
gree than the commonality, known by the 
name of evocati. They were ſuch as had 
| ſerved out the legal time, and been diſtin- 
.guiſhed by particular marks of favour, as a 
reward for their valour ; and it was regarded 
as a particular honour to be the general 
who received the voluntary attendance of 
ſuch who were invited to, and not compel- 
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led to ſerve. In the field, their uſual and 
ordinary duty was to guard the chief ſtand- 
ard, being excuſed from all the military 
drudgery of ſtanding on the watch, labour. 
ing on the works, or other ſervile employ- 
ments. They were likewiſe indulged with 
the privilege of uſing the vitis or rod, which 
was the badge of a centurion's office. 


9 "Ta Romans were of opinion, that . 
and wholeſome laws might eſtabliſh peace 
and unity within, but were by no means ſuf- 
ficient to ſkreen a ſtate from powerful and 
- aſpiring neighbours. The profeſſion of a 
_ * ſoldier was always held in repute, and he eſ- 
teemed as the protector and defender of his 
country. The eſteem of our country is of 
itſelf a reward far from being contemptible ; 
and. this, the Roman ſoldier, who was true 
to his truſt, was always ſure of ; but the vio- 
lent attacks that are daily made againſt a 
ſtanding army in Great Britain, and the fre- 
quent inſults that the ſoldiery meet with, 
. to be regular and too ge- 
_verally 
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nerally received opinion, they are of no 


further ſervice, are diſcouragements to a 


military life, that nothing but the true mar- 
tial and patriotic ſpirit of a Briton could get 
over. The bad uſes that have been made 
of armies, at particular periods, have crea- 
ted, in ſome weak minds an ill-founded _ 
jealouſy; and the miſconduct and irregulari- 

ties of individuals have been often the cauſe 
of the whole being condemned. The 
| miſerable wretches who are often admitted 
to bear arms by the preſent mode of raifing 
recruits in England, are frequently guilty 
of crimes that bring diſgrace upon the pro- 
feſſion, but this inconveniency might eaſily 
be removed by a different mode of forming 


our armies. 


Is the former edition of this work, I of- 
fered to the conſideration of my readers, 
and particularly thoſe in power, the proprie- 
ty of one or more regiments of horſe or foot 
bearing the name of ſome particular county 
(as che ER of militia do) inſtead 

of 
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* = 1 


. of being diſlinguiſhed by the name of their | 
colonels, and the regiments being recruit- 
ed from the county whoſe name they 
bore, where the civil magiſtrates ſhould be 
obliged to aſſiſt in compleating the corps; 
and I am happy to find that the idea has in 
ſome meaſure been adopted and put in prac- 
tice; it may, we may hope, be improved 
upon, and rendered more extenſive. There 
is eyery reaſon to ſuppoſe that it will create 
an emulation among the counties which 
ſhall produce the beſt regiments ; and in- 
ſtead of the refuſe of mankind, the army 
will be compoſed of at leaſt an equal ſhare 


of good men, with other trades and pro- 


ſeſſions. Beſides, each individual will be 
more attached, and conſequently more in- 
tereſted for the honour of the regiment of 
Kent or Surry, than that of Colonel A. 

which to-morrow may be Colonel B's. An 
attachment to thoſe with whom we are par- 
ticularly connected, or bear relation to, the 
Romans were well aware of, as is evi- 
your; from their forming their troqps into 

| 17 985 
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legions, inſtead of diſtinQ regiments. - Bo- 
dies of ſuch magnitude were linked toge- 
ther by the ſtrongeſt military ties, and nearly 
intereſted in each others preſervation. 


| By this mode of recruiting, our armies 
will conſiſt of a ſet of men, more likely to 
merit rewards than puniſhments ; and as the 
examples of our ſuperiors are apt to be pre- 
valent, we ſhould be careful in the choice 
of our officers. It is a juſt obſervation, that 
there is ſeldom a rule without exceptions; 
but we ſhall generally find thoſe, who have 
had the advantage of a good education, 
are molt likely to be poſſeſſed of the virtues 
and qualifications neceſſary in an officer 
who is to be an ornament to his profeſſion. 
The want of proper heads generally cauſes 
the ruin of corps: If officers become 
guilty of vices and irregularities, the ſol- 
dier, as Folard obſerves, will contemn, 
rather than obey them; diſobedience is the 
conſequence of contempt, and mutiny that 
of diſobedience. | 


Bur 
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F nur to return from this 
_— of . 


Ir e diving a a ties 
and numerous army to diſtribute either 
Pauniſſiments or rewards, ſtrictly proportion- 
able to the merit or demerit of every action; 
but when partiality becomes too 'conſpicu- 
ous in thoſe who are empowered to diſpoſe 
of rewards, and they are beſtowed on the 
leaſt deſerving, whilſt thofe of real merit are 
diſregarded, they are more likely to create 
jealouſy than emulation; but on the contra- 
ry, when pure and uniform juſtice is to be 
the ſole diſpenſer thereof, nothing can be 
more encouraging to both officers and ſol- 
diers, than the ſmalleſt trifle obtained as a 
token of their ſervices. Ambition is the 
ruling paſſion of a ſoldier; it is that which 
_ prompts him to waſte his youth, and impair 
his health; every prudent chief will chen 
Arrive toexcite it, when perhaps, even aſmile; 
or other ſmall mark of approbation, will gain 
the end; for rewards a are not conſidered 

p according 
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according to the intrinfic value of what 
may be given as ſuch. The bare thanks of 


a monarch or a general, are of greater value 


to a truly noble and patriotie ſoldier, than 


the greateſt pecuniary ent Magee can 100 
be on him. 


Taz corona civica to a Roman ſoldier, 
who had ſaved the life of a citizen in an 


engagement, was accounted, as was before 


obſerved, more honourable than any other, 


though compoſed of no better mater 857 
oaken boughs. 


I wovrD not however have the reader 
to imagine, that I am entirely averſe from 
pecuniary rewards. 


© e of a idle it is well 
ö is not a lucrative one; - and I can- 
not ſee any impropriety in blending honour 
and profit together. 


g +. 8 Tus. 


— — — ̃ —— —˙-¹ — 
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Tax Engliſh are a generous; and when 
| aQtuated by a juſt cauſe, have ſhewn them- 
ſelves to be, a warlike nation; ; it there- 
fore becomes the more unaccountable, that 
they are not more attentive to the rewarding 
of their officers and ſoldiers. The order 
of the Bath is accounted a military order, 
and is often beſtowed on general officers, 
but few or none of inferior rank are ad- 
mitted to this honour, althou gh many a 
one who has not the leaſt pretenſions to 
the name of a ſoldier is indulged with it. 


Who never ſet a ſquadron in the field, 
« Nor the diviſion of a battle knows 
More than a ſpinſes.” 


| SHAKESPEARE'S OrnzLLo. 


Dans; therefore, if it may be even termed 
a a military reward, muſt be acknowledged to 
be a very limited one. And as to the rewards 
of the inferior claſſes of the ſoldiery, it is too 
notorious that there are many who enjoy 
the emoluments of Chelſea, who never faced 


an enemy, whilſt thoſe who have expended 
cheir 
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their youth, and loſt their limbs in the ſer- 
vice, are e deprived, of them. 


Ir is much to be wiſhed that a military 
order was eſtabliſhed for officers in general, 
a cuſtom approaching almoſt to uniformity 
in every kingdom, (our own excepted) nay 
in every petty ſovereign ſtate throughout 
Europe. I would not indeed have even the 
common ſoldier deprived of this badge of 
honour, if he merits it. His low ſtation is 
rather a ſpur to his ambition, and a ſmall 
mark of favour from his general is often as 
highly valued by him, as it can be by his ſu- 
periors. We read of a ſoldier in Scipio's 
army, who having done ſeveral gallant ac- 
tions, ſo as to deſerve a reward, Scipio gave 
him a ſum of money, exhorting him to per- 
ſevere in his valour; but he, with a ſad 
countenance, laid down the gold at Scipio's 

feet, demanding of him an honourable en- 
ſign of victory, in lieu of the gold, prefer- 
ring glory before gain. Why then may we 
not expe to find men poſſeſſed of the fame 
S 2 noble 
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noble 1 in even the loweſt ſtations 
of a Britiſh army. Earl Percy, ſome years 
ago, eſtabliſhed an order of merit among 
the non-commiſſioned officers and private 
men of the 5th regiment of foot, to which 
no other claims were valid, but thoſe of 
long and faithful ſervices, or ſome remark- 
able inſtance of valour, or other military 
virtues. The good effefts of this inſtitu- 
tion ſhew themſelves moſt conſpicuouſly in 
this regiment, and would ſhine forth with 
greater ſplendour, was it extended through- 
out the whole army, and at the fame time 
never ſwerving from its native purity. 


However, as I before oblerved, fince 
advance of honour, and encreaſe of wealth, 
are not inc ible, why may not penſi- 

ons, grants of conquered lands, &c. be at- 
tendant on the croſs, ſtar, medal, or other 
badge of honour, peculiar to the military 
order, in'a proper proportion to the time of 
| ſervice, or mark of valour of the perſon to 
be rewarded ? This would not only be an 


encouragement 
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encouragement to thoſe already in the fer- 
vice, but a ſtrong incitement to others, who 
although poſſeſſed with' a defire to ſerve 
their country, are diſcouraged from it by 
the injuſtice they are liable to whilſt in the 
ſervice, and the ſmall reward (if wo) they 
may afterwards __— 5 


Tux Romans rewarded their ſoldiers and 
citizens (characters with them united in 

one andthe ſame perſon) with grants of con- 
quered lands; but an unequal diſtribution 
thereof was one cauſe, amongſt many, that 
firſt ſtaggered the empire. Long did they 
ſtruggle for an agrarian law to remedy this 
evil, regarding it as the bulwark of the 
ſtate. But a diſtribution of lands was not 
the only reward and inducement to a mili- 


- tary life. 


Tux profeſſion of a ſoldier among the 
Romans was not as with us a ſlavery for life, 
attended with infinite fatigue, and ſcarcely 

any profit, At the cloſe of a campaign the 
83 ſoldiers 
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ſoldiers were ienifſed,” every one to his ; 
own home, to look after his domeſtic affairs, 
and cultivate his inheritance. 


 Gnrarar encouragements fill had the 
Aber: to face the dangers of the ſervice; 
the high -honours to which their profeſſion 
paved the way, made difficulties vaniſh and 
diſappear. Innumerable rewards . and diſ- 
 tinQtions were invented, ſuited to the differ- 
ent ſtations of men, and the ſeveral kinds 
of valour in which they might render them- 
ſelves conſpicuous. Magiſtracies and dig- 
nities were almoſt always conferred, accord - 
ing to the reputation of the candidate, for 
bravery in war. Andat the ſame time that | 
military merit never failed to promote the 
| perſon. in whom it was lodged, no one 
was capable of civil emplormentin the com- 
monwealth, who had not ſerved 1 in the ar- 
my, 1 leaſt ten years. 


A GRANT of certain portions of lands in 
America was given on the concluſion of 
the your: of 1763, to ſuch officers and 


— jidjers, 
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ſoldiers, as had ferved, during the war, on 

that continent, and were reduced to half 
pay, and to non-commiſſioned officers and 
ſoldiers, who had alſo ſerved there, and had 
been diſbanded ; but the want of method 
in arranging - theſe matters, rendered this 
bounty of very little ſervice to thoſe. for 
whom it was intended; and the partiality 
of confining it to thoſe only who had been 
employed in the weſtern hemiſphere, ten- 
ded to raiſe jealouſies among thoſe, who 
had equally ſerved their country in other 
parts of the globe. 


Towns taken are never now given up 
to plunder, as was formerly the praQtice 
among the ancients, by which the conquer- 
ors were. not only enriched, but it often 
| ſerved to aggrandize their poſterity ; but 
at preſent, countries expoſed to pillage re» 
deem themſelves by contribution, no part 
of which comes into the hands of the Pens 
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Tuus, the miſeries af hunger, heat, 65 

cold, the certainty of blow, and the uncer- 
aimy of reward, are eee from a 
military life. 


r to incur. tis . 
of drawing invidious compariſons, but for a 
moment let us throw a veil over the mi- 
litary manners and en eee een 
other ancient nations, as well as > of 
modern repute, and comming nearer home, 
take a review of the advantages accruing, 
and emoluments acquired by the officers 
and private men of the navy, in proportion 
to thoſe of the army. I have already deli- 
neated the hopes and expectations of both 
officers and foldiers of the army; thoſe of 
. the navy, comparatively ſpeaking, would 
form a moderate ſized volume. Suffice it 
then barely to obſerve on what is notori- 
ouſly known, that one fortunate capture 
will enrich a captain of a man of war, and 
his crew, for ever, but what has the military 
officer or one, we has endured the fa- 


tigue 
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wand Hooks to gild 
the bitter pill of advetfity, but the refletti- 
on that his misfortunes as far as affect himſelf, 
flow not from fault, but miſadventure. A 
heart · ſelt ſatisfaction, enen cold com- 
. 8 Aoi Sreidy ww | 
their officers and foldiers with lands, did it 
warily, with reſpe& to the magnitude of the 
reward. God forbid, ſaid Curius, that any 
man ſhould look upon that, as a ſmall piece 
of land which is ſufficient to maintain him. 
Monteſquieu, who reaſons on general prin- 
_ Ciples, obſerves, that great rewards in both - 
 monarchies and republics are a ſign of their 
decline, becauſe they are a proof of their 
principles being corrupted ; and that the 
idea of honour has no longer that fame force 
in a monarchy, nor the title of a' citizen 
the ſame weight in a republic. And in rea- 
ſoning on theſe general principles, he terms 
Fnglanda republic diſguiſed under the form 


©: 
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of monarchy ; and obſerves that in deſpotic 
governments people have a greater dread 
of death, than regret for the loſs of life, con- 
ſequently their puniſhments oughtto be more 
ſevere. In moderate ſtates they are more 
affraid of loſing their lives than apprehenſive 
of the pain of dying; puniſhments therefore 
which deprive them ſimply of life, are ſuffi- 
cient; and in deſpotic governments the 
prevailing principle is terror ; in a monar- 
chy or republic, the 'pring of mens Weng 
J peter rene oh Th op FO TO 


be ena "i a ſon badete to THO 
to the ſame puniſhment, obſerves that fa- 


vourite author, (Monteſquieu) a perſon that 


only robs on the high way, and another 
a who robs and murders 31 and on the ſame 
parity of reaſoning, one who ſimply negletts 
his military duties for a time, and another 
who abandons his colours entirely, and per- 
; es _ eh Os and Fn ww in 
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-\ To draw then ſome general einten 
from what has been ſaid, both with regard 
to military puniſhments and rewards, as far 


zs they appear conſonant to the Britiſh con- 


ſtitution. Martial law, ſays Lord Chief Juſ- 
tice Hale, is no law at all, but merely indul- 
ged and regarded as an excreſcence ; how- 
ever, this excreſcence has not only been ad- 
mitted, but encouraged by the legiſlature, 
year after year, ſince a ſtanding army in 
great Britain has been judged neceſſary for 
the preſervation of the ballance of power in 
Europe. And military diſcipline, as M. 
Saxe expreſſes it, has been found to be the 
ſoul of armies. But at the ſame time that 
we are ſanguine in our own wiſhes for the 
good of his majeſty's ſervice, let us not for- 
get that every ſoldier is a human creature, 
ſuſceptible of the ſame feelings and paſſions 
with other men, and as ſuch, every method 
ſhould previouſly be taken to deter him 
from vice, rather than truſt to a reformation 


— GA 9-40 — — — 


bb a OCR een ny ere 4. 


m_ „ ** 9 


n 


inſtances let it be exemplary, for the 
© fake of the multitude ; but let there be ever 


men a greater deſire to reward than 
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By J. MURRAY, No. 32, Fuuzr-Srazer, 
. (To be continued Monthly) 
A New Work, entitled 1 
THE ENGLISH REVIEW; 
ENGLISH and FOREIGN LITERATURE. 
A To the PUBLIC. 
The wide diffuſion of Science and Literature among 
all the claſſes of ſociety, gives birth to an endleſs mul- 
tiplicity of performances, which engage the curioſity, 
and illuſtrate the efforts of men in their advances to 
refinement and perfection. 
To exhibit a faithfal rt of every new Publi- 
cation, is an undertaking of very extenſive utility. It 
affords the means of inſtruction to the ſtudious, and 


it amuſes the idle. It blends knowledge and relax- 
ation; and ought to hold out and aſcertain the pro- 


ies of 
ae, that two publications only of the critical ki 

ould bave been able to eſtabliſh themſelves in Eng- 
land. That another ſhould ſtart for, the public ap- 

robation, cannot juſtly be a ſubje& of wonder, in 

the reſent enlarged condition of our literature. To 

cenſure eſtabliſhed performances might, indeed, lead 

to a ſuſpicion of envy, and would certainly be un- 

generous; but to contend with them in merit, ought 

to be underſtood as expreſſive of a commendable cou- 
e, and of a diſpoſition to excel. 

The work which we announce, while it has in view 
the general 3 of ſcience and literature, in com- 
mon with the two literary Journals that ſtill maintain 
their importance, is not to be entirely conſined to 
them. It is, therefore, proper to detail with preci- 


ſion, che objects which it means to purſue, and to 


ſive improvements, as well as the reigning fol- 
ind. It is, therefore, a matter of 


- 
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BOOKS tzinTteD rox J. MURRAY. 
I. It is propoſed, that Tuz Enctisn Review ſhall | 
contain an account of every book and Arca, 


which ſhall 1 in England, n 1 
and America. 


II. It is een to give ee accounts of 
literature in France, Italy, Germany, and Spain. 


III. The arts, from which poliſhed nations deriveſo 
much advantage and ſplendour, On employ, at 9 
_ fame time, the attention of the authors. The pe 
formances of great maſters will draw in a r 
manner their curioſity, when they ſerve to enli ok 
en our hiſtory, to adorn illuſtrious events, 
ſignaliz e honourable and gallant atchievements. 


IV. As there is a reciprocal action of government 

on literature, and of literature on government, it is 

likewiſe intended to delineate monthly the picture of 

the political ſtate of Europe; and, at the termination 

of every year tofurniſh a uecinct but comprehenſive 

| mal Jay of the more important revolutions \ 
e taken Mes during the courſe of it. . 


Such are the which have WF the 
attention of the authors who have engaged in Trex 
ExncLisx Review; and, in the proſecution of them, 
they are fincerely diſpoſed to conlult the beſt purpoſes 
of learning and patriotiſm. Unconſcious of any im- 
proper bias upon their minds, they feel themſelves 
animated to exerciſe that candour and imp e e 


Vhich are ſo often profeſſed, and ſo ſeldom pra 


Free and independent of any influence, ri will 
endeavour to deliver their opmions with the we N 
-which they owe to the Public, and with that exat 
lity, and thoſe ſcrupulous attentions to juſtice, which 
ought invariably to diſtinguiſh their labours. They 
- have no es and pre poche dices to gratify; are not 
impelled by any motives o ffaRtion; ; and the ha 23 
recompence for which yy 28 85 is the 102255 0 
fcllow-citizens, 
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